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On The Home Front
MAKE NEW FRIENDS, BUT KEEP THE OLD

We have some new peeps in both offices.  Many of you 
have already met or spoken with Kimberly Webb in our 
Sacramento office and Jill Menning in our San Francisco 
office.

Kim comes to us with significant litigation experience as 
a former Deputy District Attorney in Sutter County.  She is 
also a teacher and taught Honors Civics, Economics, Soci-
ology, U.S. History, Yearbook, and Student Leadership at 
the high school level for fifteen years.  She has instructed 
law enforcement on various topics, including search and 
seizure, trial practices, and probable cause.  Kim enjoys 
boating and water skiing and hanging with her two kids.  
She is also a San Francisco Giants fan – of the truest stripe 
– even when they are not looking so good.  

Prior to joining MAJ, Jill worked as a law clerk for the Santa 
Clara County District’s Attorney’s Office.  She was also a 
legal intern for the Larimer County District Attorney’s Of-
fice in Fort Collins, Colorado, and the Centre County Pub-
lic Defender’s Office, in State College, Pennsylvania.  Prior 
to law school, Jill worked with military families stationed in 
Okinawa, Japan, providing necessary services and teach-
ing their children to swim.  She also worked in London, 
England, for a couture fashion public relations firm.  Dur-
ing law school, Jill worked in Sydney, Australia, in the legal 
department of an accounting firm.  Jill believes she has 
benefited greatly from her experiences abroad, but is 
happy now to be back in the States and making her home 
the San Francisco Bay Area.  

As many of you know already, in May of this year, Jona-
than Yank left MAJ to work in the San Francisco City At-
torney’s Office.  His departure means the end of the Yank 
line amongst our labor ranks.  Nonetheless, we wish him 
well in his new responsibilities.  

SUPER LAWYERS – AGAIN!

We are pleased to report that that our Super Lawyers 
have been recognized – again – in 2016.  Gary Messing 
celebrates his eleventh year on the top list, earning Super 
Lawyer status since 2006.  Gregg Adam has been hon-
ored for the last three years running.  We celebrate Jason 
Jasmine’s first year as a Super Lawyer after six years as a 

Rising Star.  James Henderson has been on the list for the 
past six years and has earned the distinction seven times.  
And Jennifer Stoughton continues to be recognized as a 
Rising Star for her fourth consecutive year.

After a rigorous selection process, approximately 5% of 
the lawyers in Northern California are selected as Super 
Lawyers.  Rising Stars involves a similar process but limits 
recipients to those attorneys who are under 40 years of 
age and/or have been practicing for less than 10 years.  
No more than 2.5% of the lawyers in the Northern Califor-
nia are selected for this honor.  

MAJ is very proud of its Super Lawyers and Rising Stars!  

NEW DIGS FOR MAJ’S SAN FRANCISCO OFFICE

In April of this year, MAJ’s San Francisco office moved into 
its new home in The Russ Building in the heart of San 
Francisco’s financial district. Located at 235 Montgomery 
Street, Suite 828, we are enjoying our new space and our 
beautiful location.  If you are in the hood, stop by and say 
“Hey!”  We will be happy to offer you a cup of joe!  Soon, 
we can even offer you a seat!  Yes, the lawyering gets 
done, even if we do not have all our furniture yet!

Fighting The Good Fight
COURT OF APPEAL UPHOLDS DENIAL OF ANTI-SLAPP
MOTION, KEEPING CAL FIRE LOCAL 2881 IN CASE

In an opinion ordered to be published, Baughn v. Califor-
nia Department of Forestry and Fire Protection (“CAL FIRE”), 
filed on March 11, 2016, the Court of Appeal affirmed 
the denial of an anti-SLAPP motion brought by CAL FIRE 
in an effort to remove Local 2881 from a case involving 
the breach of a disciplinary settlement.  The Union had 
represented the employee, Baughn, in reaching a settle-
ment agreement to resolve an SPB appeal of a disciplin-
ary action that involved allegations of sexual harassment.  
Baughn resigned his employment in exchange for remov-
al of the Notice of Adverse Action and supporting docu-
ments from his personnel file.  Baughn subsequently se-
cured new employment with a local fire district.

A few months later, CAL FIRE gave the local fire district’s 
chief a letter (the “exclusion order”) stating, without giving 
a reason or explanation, that Baughn was excluded from 
entering any CAL FIRE facilities.  At the time, CAL FIRE and 
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the local fire district had an agreement under which the 
local fire district used a CAL FIRE station to store an engine 
and sometimes for personnel during the winter months.

The local fire district ultimately terminated Baughn, based 
on his inability to fulfill his job duties if he was excluded 
from entering CAL FIRE facilities.  In July 2012, Baughn 
and Local 2881 filed a Verified Complaint in Sacramento 
County Superior Court, stating causes of action for breach 
of the settlement agreement and tortious interference 
with prospective economic advantage.  CAL FIRE, with-
out meeting and conferring, filed a motion to strike all 
claims brought by Local 2881 only, on the grounds that 
the lawsuit was a SLAPP (strategic lawsuit against public 
participation – or lawsuit intended to chill the exercise of 
constitutional rights) based on conduct protected by the 
First Amendment, which conduct CAL FIRE claimed was 
the exclusion order.

Had CAL FIRE won the motion in its entirety, Local 2881 
would have been stricken completely from the lawsuit.

In order to prevail on its motion, CAL FIRE had to show 
that the exclusion order was an act taken in furtherance 
of the right of free speech in connection with a public is-
sue.  If CAL FIRE successfully made that showing, plaintiffs 
had to show a probability of prevailing on the claims in 
the Verified Complaint.  CAL FIRE’s primary argument was 
that the exclusion order was issued in order to protect 
its employees (including the alleged female “victim” in the 
adverse action) from sexual harassment, an issue of pub-
lic interest.

In its tentative ruling, the trial court concluded that the 
exclusion order was protected First Amendment conduct 
in connection with a public issue.  The Court further con-
cluded that plaintiffs could not show a probability of pre-
vailing on the claims for breach of contract and breach of 
the covenant of good faith and fair dealing.  So, the Court 
struck those causes of action as to Local 2881.  The Court 
further denied the motion as to the claims of interference 
with prospective economic advantage.

The Court entertained lengthy oral argument in this mat-
ter on October 9, 2012.  More than three weeks later, the 
Court vacated its tentative ruling and issued a decision 
denying CAL FIRE’s motion in its entirety.  The Court con-
cluded that CAL FIRE did not meet its burden to show that 
the exclusion order involved a matter of public interest.  
The Court further awarded Local 2881 attorneys’ fees as 

the prevailing party.

CAL FIRE appealed.  It took more than three years for the 
case to be heard and decided.  Ultimately, on March 11, 
2016, the Court of Appeal upheld the trial court’s denial 
of CAL FIRE’s motion.  The Court agreed that even if the 
exclusion order was either speech or conduct protected 
by the First Amendment, neither was in connection with 
a public issue or matter of public interest.  “[The exclu-
sion order] concerned only whether a former employee 
could access a building possibly used by a coworker he 
allegedly sexually harassed. This issue concerned a very 
small number of people and was not a matter of public 
interest or controversy.”  The Court resoundingly rejected 
CAL FIRE’s argument that the exclusion order addressed 
the general public policy of protecting public employees 
against sexual harassment, citing a large body of support-
ing case law.  The Court noted that there was no “ongo-
ing controversy,” as is generally required for a finding of 
public interest when the issue directly involves a limited 
number of people.

The Court further rejected what it termed a “last gasp” ef-
fort by CAL FIRE to claim that the exclusion order was pro-
tected as being made “in connection with an issue under 
consideration or review by a legislative, executive, or judi-
cial body, or any other official proceeding authorized by 
law” under the anti-SLAPP statute.  The Court noted that 
the SPB appeal was long closed at the time CAL FIRE is-
sued the exclusion order and there were no issues pend-
ing for consideration by a governmental body.

As to the issue of attorneys’ fees, the statute requires the 
trial court find that the anti-SLAPP motion was “frivolous 
or is solely intended to cause unnecessary delay.”  The 
Court of Appeal found that the trial court abused its dis-
cretion in awarding Local 2881 fees solely because it was 
the prevailing party and remanded the issue back to the 
trial court to consider whether fees are appropriate under 
the correct standard.

Lina Balciunas Cockrell has primarily handled the litiga-
tion since it was filed in 2012, under the direction of Gary 
Messing.  On behalf of Local 2881, we requested publica-
tion of the Court of Appeal’s opinion, to serve as a clari-
fication of anti-SLAPP law and a deterrent to its abuse.  
Over CAL FIRE’s objection, the Court of Appeal granted 
the request, ordering publication and making the opinion 
precedential authority.  As the litigation has been stayed 
during the pendency of the appeal, we are looking for-
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ward to resuming our quest to vindicate Baughn’s rights 
and expectations under the SPB settlement agreement.

FLSA SETTLEMENTS IN MARIN 

One of the issues we run into frequently is employers fail-
ing to calculate the overtime rate correctly.  Under the 
Fair Labor Standards Act, more commonly known as the 
“FLSA,” employers must include all compensation to de-
termine the overtime rate, except for a few specifically 
excluded types of compensation.  When done incorrectly, 
employers are shorting employees’ money and opening 
themselves up to liability under the FLSA for back pay, 
damages and attorneys’ fees.

After uncovering significant discrepancies in the way 
overtime was calculated for some clients who perform 
fire protection services in Marin County, MAJ reached out 
to the various employers in an effort to resolve the issue 
informally.  First, MAJ got the employers to agree to toll-
ing agreements that would protect the employees’ right to 
seek compensation from the first moment the issue was 
raised with the employers.  This permitted the parties to 
engage in settlement negotiations while ensuring that we 
did not risk the employees’ right to as much back pay as 
possible.

Following over a year’s worth of negotiating, MAJ suc-
cessfully negotiated a settlement agreement with South-
ern Marin Fire Protection District and is close to finaliz-
ing a settlement with another employer in Marin.  Both 
settlement agreements call for three years of back pay to 
make the employees whole for the incorrectly calculated 
back pay plus attorneys’ fees.  For Southern Marin, that 
amounted to approximately $155,000 in back pay to be 
distributed among the employees, based on the amount 
of overtime worked, and over $30,000 in attorneys’ fees.

This is a great win for our clients, and we are optimistic 
that we will secure similar settlements for the rest of our 
clients in similar situations.

If you have any questions about whether your employer 
is complying with the FLSA, contact Gregg Adam at 415-
266-1800.

MAJ SECURES HUGE ARBITRATION VICTORY ON BEHALF 
OF CAL FIRE, LOCAL 2881

MAJ attorneys Gary Messing and Jennifer Stoughton 
recently secured a resounding victory on behalf of CAL 
FIRE Local 2881 against the State in an arbitration over a 
change to a past practice.  Although the arbitration only 
directly impacts a small group of employees out of the 
Alma Helitack unit, it will have a profound and long-lasting 
impact on the whole bargaining unit because it confirms, 
again, the limits and procedure for changing a past prac-
tice under the terms of the parties’ MOU.  

The Grievance

Since at least 2002 and likely longer, forestry pilots, fire 
captains, and fire apparatus engineers have been on a so-
called “portal to portal” schedule for annual Helitack/Short 
Haul training.  This means that if they were scheduled to 
be off-duty but had training, they remained on base, ready 
and able to respond to a fire for the full 24-hour period, 
and they were paid for a full 24-hour shift.  In other words, 
it was scheduled like a normal work day and they were 
paid overtime accordingly. 

In 2011, the grievants were instructed by their immedi-
ate supervisor to work the “portal to portal” schedule 
consistent with this past practice.  The grievants worked 
the portal to portal schedule, recorded all of their time 
and were paid consistent with that schedule.   Later, their 
battalion chief was ordered to change their timesheets to 
reflect only hours spent training.  CAL FIRE then initiated 
an accounts receivable process and took back all of the 
overtime it claimed it overpaid. 

Current Local 2881 General Vice President Cliff Allen filed 
a grievance alleging a change in past practice and a viola-
tion of the parties’ MOU.  Despite the grievance, CAL FIRE 
continued to utilize the new practice of only paying for the 
time spent training during the subsequent years, claiming 
that this is a “management right” under the MOU.  

The Arbitrator Ruled in Local 2881’s Favor on
All Issues

In the days leading up to the arbitration, CAL FIRE conced-
ed that the grievants should have received full payment 
for all 24-hour shifts during the 2011 training and offered 
to refund the money taken through the accounts receiv-
able process.  CAL FIRE refused, however, to concede that 
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there was any enforceable past practice or that the Union 
was entitled to a remedy for years 2012-2015 when CAL 
FIRE continued to implement the unlawful new practice.  

The arbitrator ruled entirely in Local 2881’s favor on all 
issues.  The first big issue on which the Union prevailed is 
the arbitrator’s ruling that the management rights clause 
in the MOU is superseded by the rights of the Union con-
cerning negotiable matters under the Entire Agreement 
clause.  The arbitrator agreed with Local 2881 that the 
Entire Agreement clause “zips up” the parties’ collective 
bargaining agreement so that CAL FIRE cannot demand to 
reopen negotiations or modify current practices, except 
under certain conditions.   The Local 2881 MOU operates 
to preclude unilateral changes in three ways: 1) it prohib-
its any diminution of a substantial monetary benefit; 2) it 
prohibits CAL FIRE from changing matters covered by the 
MOU; and 3) it requires CAL FIRE to notice Local 2881 if 
it wants to change matters not covered by the MOU but 
within the scope of representation.  Although the arbitra-
tor could have ruled in favor of Local 2881 on just one of 
these, he ruled that CAL FIRE violated all three aspects of 
the Entire Agreement clause in the following ways:

The arbitrator ordered CAL FIRE to make the grievants 
whole for years 2012-2015.  This will result in significant 
back pay for the impacted members.  The arbitrator also 
ordered CAL FIRE to continue to put forestry pilots, fire 
captains, and fire apparatus engineers at the Alma Helit-
ack unit on a “portal to portal” schedule until changed by 
mutual agreement.  

Recently, CAL FIRE filed a petition in Sacramento County 
Superior Court to try to vacate the arbitrator’s decision. 

COLUSA DSA SIGNS OFF ON MOU

The Colusa Deputy Sheriffs Association recently approved 
a 45-month Memorandum of Understanding with the 
County.  Across the board salary increases of 2% per year 
were substantially augmented by equity increases for 16 
classifications that included approximately 3.5% for Deputy 
Sheriffs, 5% for Dispatchers, and nearly 12% for Correction-
al Officers.

The MOU also provides for an increase in bilingual pay by 
$25 to $75 per month, a new provision to permit cash-out 
of unused sick leave upon retirement from County service, 
and increases in health insurance by $15 for a single em-
ployee, $25 for an employee plus one, and $30 for a family, 
to a total of $695 per month for employees only, $1,025 
per month for employee plus one, and $1,330 per month 
for family coverage.  A $300 per month health in lieu pay-
ment was restored to the MOU for those hired after Janu-
ary 2013, and $715 per month for those hired earlier, with 
proof of other coverage.

The loss of overtime is a decrease in
monetary benefits.  Under the MOU, any 
change that decreases monetary benefits is
prohibited.  This can be as little as a change in 
how overtime is assigned for a couple of fire-
fighters to something as significant as a change 
that impacts the earning potential of the whole 
bargaining unit (anything that is more than a 
“de minimus amount”).  In this case, the loss of 
the overtime associated with the 24-hour shifts 
was a prohibited decrease in monetary benefits.

CAL FIRE changed something - overtime 
covered by the MOU.  This is the other impor-
tant issue, which was a big win for the Union.  
The MOU covers firefighters’ right to over-
time.  In this case, the grievants were denied 
the right to certain amounts of overtime when 
CAL FIRE stopped paying them in 24-hour in-
crements for all days spent training. Because 
overtime is a matter covered by the MOU, the 
arbitrator found that CAL FIRE violated the En-
tire Agreement clause by changing the past 
practice of how/when overtime was earned.

CAL FIRE failed to notice Local 2881
before making a change to a term or con-
dition of employment.  If CAL FIRE wants to 
change a term or condition of employment 
that is not specifically covered by the MOU 
(such as the schedule for trainings), the Entire 
Agreement clause mandates that it must pro-
vide notice to Local 2881 and an opportunity 
to bargain before making the change.  In this 
case, CAL FIRE acknowledged that it did not 
provide any notice.  Thus, the arbitrator found 
that CAL FIRE failed to notice Local 2881 be-
fore unilaterally changing the past practice 
of putting the grievants on a “portal to por-
tal” schedule for helitack/short-haul training.

o

o

o
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Additional increases include a small contribution to de-
ferred compensation tiered by tenure, an increase in per-
sonal protective equipment paid by the County that went 
from $200 to $300 per year, the institution of POST incen-
tive pays for Dispatchers at a rate of 2.5% for intermediate 
POST and 2.5% for an advanced certificate, for a total of 
5%.  Resident Deputy pay was increased from 5% to 10%, 
and numerous language adjustments were made to im-
prove the MOU.

The Chief Negotiator for bargaining was Gary Messing, 
and the bargaining team consisted of Mike Bradwell, Jan-
ice Bell, Jamie Sachs, Tawna Pastorino, Cheri Erdelt and 
Miles Lewis.

MERCED COUNTY DEPUTY SHERIFFS
ASSOCIATION SETTLES TWO CONTRACTS

After several years without an MOU in place, the Merced 
County Deputy Sheriffs Association has ratified three-year 
MOUs for its sworn and non-sworn bargaining units.  

Both MOUs are three-year contracts extending from July 
2016 through June 2019. The MOU for the sworn unit of 
deputy sheriffs consists of a 4% base pay raise in year one, 
a 3% pay raise effective in July of year two, and a 3% pay 
raise effective in July 2018.  

The MOU includes an increase in catastrophic bank hours 
that can be donated from 16 to 32 hours, the inclusion 
of bilingual pay for all hours worked, including overtime 
hours, an increase in uniform allowance by $10 per month 
(increasing to $900 per year), increases in bilingual differ-
ential, night shift differential, an additional hour of court 
time (to three hours), and the inclusion of the right to sell 
back vacation.

The MOU was hung up for many months based on the de-
sire of the County to cap medical contributions.  The MOU 
was resolved with caps on maximum contributions that al-
low for some increases in the future, but also the County 
agreed to a reopener in 2017 to discuss increases in the 
County’s maximum healthcare contributions.

The non-sworn bargaining unit also ratified its contract.  
This bargaining unit is composed of Dispatchers and Depu-
ty Coroners.  The three-year deal includes a 3% base wage 
increase in year one, 2% in year two, and another 2% in 
the third year.  The increases in all of the other items that 
were included in the sworn bargaining unit were also in-

cluded in the package for the non-sworn, including uniform 
allowance for deputy coroners and dispatchers who are re-
quired to wear uniforms.  A training differential of 5% was 
also added for employees in the dispatcher and deputy 
coroner classifications when actually assigned as a training
officer.

Also, the County agreed that a survey be performed for the 
deputy coroner classifications in 2017, to be used for a re-
opener in negotiations for base wages for deputy coroners.  
This was an essential item, since deputy coroners are sub-
stantially behind comparable agencies and are in need of 
an equity adjustment.

Gary Messing was the Chief Negotiator, working with a 
bargaining team chaired by DSA President Phillip Brooks.  
The same bargaining team represented both bargaining 
units and also consisted of Deputy Jesse Aguilar, Deputy 
Raul Garcia, Deputy Coroner Mark Morton, and Dis-
patcher Lorrie Lucas.

MAJ SUCCESSFULLY RESOLVES UNFAIR LABOR 
PRACTICE REGARDING UNILATERAL CHANGES 
TO SCHEDULING OVERTIME IN CAL FIRE’S
RIVERSIDE UNIT 

At the informal conference before the Public Employment 
Relations Board (“PERB”), CAL FIRE Local 2881 (“Local 2881”) 
and the Department of Forestry and Fire Protection (“CAL 
FIRE”) settled an unfair labor practice charge regarding uni-
lateral changes in scheduling overtime in CAL FIRE’s River-
side Unit.  In the settlement, CAL FIRE acknowledged that 
it had assigned personnel in a management classification, 
outside the bargaining unit, to certain shifts at the Hemet 
Ryan Air Attack Base that had previously gone to Bargain-
ing Unit 8 employees.  CAL FIRE also acknowledged that 
it had scheduled a retired annuitant to Fire Captain shifts 
in the Emergency Command Center that were previously 
filled on an overtime basis by active employees.  CAL FIRE 
admitted that it did not give Local 2881 notice and the op-
portunity to meet and confer prior to making these sched-
uling changes.

Local 2881, represented by Gary Messing and Lina Bal-
ciunas Cockrell, had filed an unfair labor practice charge, 
and PERB issued a complaint.  Tim Edwards, Local 2881’s 
State Rank and File Representative and Gad Amith, Depu-
ty District Vice President of the Riverside Chapter of Local 
2881 attended the informal conference to assist in achiev-
ing the resolution of these matters.  In addition to admitting 
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its unilateral changes, CAL FIRE promised not to schedule 
employees out of the bargaining unit or retired annuitants 
to the respective positions at Hemet Ryan Air Attack Base 
or in the Emergency Command Center unless there were 
no eligible employees available.  CAL FIRE further agreed 
to make whole and issue back pay to all Riverside employ-
ees who were available to work shifts that were improperly 
scheduled by CAL FIRE.

Local 2881 is very pleased with this result.

YOLO DSA SETTLES OVERTIME CLAIM

Early this year, the DSA met with the County so that the 
County could explain the implementation of a new account-
ing and payroll system.  We happened to attend the meet-
ing (we were there for other purposes) and discovered that 
the County was not applying the contract in the appropri-
ate fashion for determining overtime compensation.

The MOU requires overtime to be paid in excess of all 
scheduled hours, but it also applies the “regular rate of 
pay” to all overtime.  The regular rate of pay is a term of art 
and refers to the amount of pay that is required to be paid 
under the Fair Labor Standards Act (FLSA).  However, by 
law, it applies only to hours that qualify as overtime under 
the Act.  

In many jurisdictions there are two types of overtime.  One 
is based on a calculation of overtime that is required under 
the FLSA for all hours worked in excess of the applicable 
work period.  Thus, the threshold may not be met in any 
given work period under federal law, even though the em-
ployee works overtime, unless the employee exceeds the 
total number of hours required to be “actually worked” 
during the work period.   The other type of overtime is over-
time required under the applicable MOU or the employer’s 
rules. 

It became apparent that the County owed deputy sheriffs 
back pay under the MOU, because the MOU language re-
quired the FLSA rate to be applied to all overtime.  

The County immediately promised to cooperate with the 
DSA and come to a resolution.  The County embarked on a 
lengthy process of reconstructing overtime and agreed to 
settle for back pay plus 5% per year interest, compound-
ed annually, going back four years.  The total was just un-
der $70,000, resulting in varying recoveries, including one 
deputy receiving in excess of $5,000.  In March 2016, the 

County began paying the overtime correctly prospectively.

DSA President Evan Alder expressed his appreciation for 
the collegial manner in which the County resolved this is-
sue with the DSA’s attorney Gary Messing.

One remaining issue is the County’s possible exposure to 
additional overtime pay based on in-lieu-of health pay-
ments, pursuant to the recent Ninth Circuit case of Flores 
v. City of San Gabriel, Nos. 14-56421 and 14-56514 (June 2, 
2016).  A lawsuit has been filed on this issue, but we have 
committed to working with the County to try to resolve this 
case, and the County has stated that it will be open to dis-
cussions to try and resolve the lawsuit.  The suit is based 
upon the FLSA, so it applies to hours actually worked in 
excess of the deputies’ work periods, but also any other 
hours of overtime worked under the MOU, since, as stated 
above, the MOU requires the regular rate of pay to apply to 
all overtime.  (Flores is discussed further in this issue, see 
“Cash-In-Lieu, Medical Premiums and The Overtime Rate of 
Pay.”) 

In The News
FRONTAL ASSAULT ON THE VESTED PENSION RIGHTS 
DOCTRINE
By Gregg Adam

California’s First District Court of Appeal in San Francisco 
recently issued a highly controversial decision in Marin 
Association of Public Employees v. Marin County Employees’ 
Retirement Association (A139610, August 27, 2016).  The 
Court ruled that an employer may reduce pension benefits 
before retirement so long as the pension benefit remains 
“reasonable.”  The Court offers no guidelines for what is a 
reasonable change and what is an unreasonable one.

The decision is an undisguised, frontal assault on the so-
called “California Rule” which has long-protected vested 
pension rights.  Anti-pension advocates are prematurely 
seizing on this ruling as a “game changer.” 

MAJ represents Marin County Fire Department Fire-
fighters’ Association and Marin County Management 
Employees Association in the case.  The Leonard Carder 
and Weinberg, Roger & Rosenfeld firms represent other 
unions involved in the case. 

The facts are simple.  Since the landmark Ventura case in 
1997, the Marin County Employees’ Retirement Association 
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(MCERA) has included standby pay, administrative response 
pay, call-back pay and “cash in lieu” pay as “compensation 
earnable” under Government Code section 31461.  Both 
employees and the County employer paid contributions 
based upon the inclusion of these premiums.  

After the Legislature passed the California Public Employ-
ees’ Pension Reform Act of 2013 (PEPRA), however, MCERA 
determined that it would no longer include those premi-
ums as compensation earnable for both existing and new 
employees.  

Multiple Marin County labor unions filed suit.  Everyone ac-
cepts that pension benefits may be reduced, or even elimi-
nated, for new employees before they begin work.  How-
ever, a massive body of California decisions going back at 
least four decades have universally held that pension ben-
efits for existing employees cannot be changed once they 
start work unless the pension plan specifically allows for 
such change.  Relying on this unbroken line of cases, the 
Marin unions argued that MCERA could not discontinue the 
inclusion of the various premiums as compensation earn-
able for classic employees. 

The Court of Appeal disagreed.  Dispensing with the argu-
ments made by MCERA and the California Attorney Gener-
al’s Office (which intervened to defend PEPRA), the Court of 
Appeal ploughed a new furrow and concluded that public 
employee pensions may be modified, before retirement, 
so long as the pension benefit remains “reasonable.”  

The Court disputed what is perhaps the central tenet of 
vested pension law: that if a change in the pension system 
results in a disadvantage to employees, it “must be ac-
companied by comparable new advantages.”  It delved 
into whether, when the California Supreme Court used the 
word “must,” it really meant “must.”  The Court concluded 
that the Supreme Court meant only “should.”  And since 
“should” really just means “ought to,” it violates no legal 
right for the pension promise to be broken so long as the 
pension remains reasonable.

The Marin unions are considering their next steps, which 
includes the possibility of asking the California Supreme 
Court to review the case and provide guidance.  This seems 
appropriate given the Court of Appeal’s break with prec-
edent, and reconfiguration of what has been a settled body 
of law.  Just last year, a different panel of the First District 
Court of Appeal in Protect Our Benefits v. City and County of 
San Francisco held just the opposite in declaring that a char-

ter amendment which eliminated a supplemental cost of 
living adjustment for retirees was unconstitutional.  That 
panel restated the rule that if a change in the pension sys-
tem results in a disadvantage to employees, it “must be ac-
companied by comparable new advantages.”

The Court of Appeal decision in Marin Association of Public 
Employees v. Marin County Employees’ Retirement Association 
is a call to arms that this not be the last chapter written.

PUBLIC SECTOR UNIONS CAN STILL CHARGE
NON-MEMBERS FAIR SHARE FEES—FOR NOW
By Gary Messing and Gregg Adam

Perhaps no case was more affected by the timing of Justice 
Scalia’s passing in mid-February than Friedrichs v. California 
Teachers’ Association.  As we reported in the February 2016 
issue of The Labor Beat, in Friedrichs a group of dissident 
teachers in Southern California seemed to be on the cusp 
of overturning four decades of precedent and persuading 
a majority of the nine Justices to prohibit public employee 
unions nationwide from collecting fair share fees from em-
ployees who choose not to join their union.  Of course, the 
unions would still be required by California law to negotiate 
the same wages, benefits and working conditions for non-
members, process their grievances, etc.

As we described in greater detail in our last issue, MAJ 
represented a near-half million strong “Public Safety Co-
alition” that submitted an amicus curiae (or friend of the 
court) brief to the United States Supreme Court, and oral 
argument took place on January 11, 2016.  Following the 
argument, commentators invariably predicted the demise 
of a fair share fee system that has stood since 1977, when 
the Supreme Court decided Abood v. Detroit Board of Educa-
tion.  That decision allowed public sector unions to charge 
non-members an agency fee (commonly called a fair share 
fee) to cover the costs of negotiating their wages and ben-
efits and enforcing their contracts.  Unions were prohib-
ited from charging non-members anything attributable to 
political activity.  This way, reasoned the Court in Abood, 
the First Amendment rights of non-members would be 
protected against infringement.  A workable system of 
agency fee provisions has subsequently been promulgated 
by many states.  However, many states, particularly in the 
mid-West, the South and, most famously, Wisconsin, have 
set up so-called “right to work” laws, which prohibit agency 
fees as a matter of statutory law.
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Friedrichs wanted to make “right to work” the law for public 
sector employees nationwide.

In the 2012 Knox v. Service Employees’ International Union, Lo-
cal 1000 decision, the Supreme Court struck down a special 
assessment SEIU launched to fight Governor Schwarzeneg-
ger’s unsuccessful 2005 anti-union propositions, for failing 
to give non-members an opportunity to opt-out.  In that 
decision, Justice Samuel Alito ruled against SEIU but also 
ventured far beyond the issue before the Court to make 
it clear that he thought the entire system of agency fees 
was unconstitutional.  Subsequently, in 2014, in Harris v. 
Quinn, an Illinois case, the conservative Justices went even 
further, basically inviting a challenge to the entire structure 
of agency fees.

Friedrichs accepted the invitation and brought a broad chal-
lenge to agency fees.  The record in the case was thread-
bare, in part because the plaintiffs wanted to move quickly 
to the Supreme Court, and because they sought a broad 
ruling striking down agency fees.  As expected, both the 
Federal District Court and the Ninth Circuit Court of Ap-
peals rejected the challenge, citing Abood.  However, when 
the Supreme Court quickly granted certiorari, and espe-
cially after oral argument, the strategy appeared likely to 
succeed.

Then Justice Scalia died and all bets were off.  The eight 
remaining justices were presumed to be split 4-4.

There was much speculation about what the Supreme 
Court would do: perhaps Chief Justice Roberts could be 
persuaded to rule in favor of stare decisis (the legal doc-
trine that says disputes should be decided based upon 
precedent—in this case Abood); perhaps the Court would 
hold the case over until next term, when a new ninth Jus-
tice would decide the case; or perhaps the Court would ac-
knowledge the stalemate and wait for the next challenge to 
Abood after the presidential election determines the lean-
ing of the Court.

Quickly and somewhat surprisingly, it was the latter option 
that prevailed.  On March 29, 2016, the Court issued a one- 
sentence opinion upholding the Ninth Circuit’s decision 
by an equally divided court and essentially accepting that 
Abood remains the law of the land for now.

Shortly after, Petitioner filed its petition for rehearing on 
April 8, 2016.  On Tuesday, June 28, 2016, the U.S. Supreme 
Court denied the petition for rehearing.  The Supreme 

Court rescheduled consideration of the rehearing petition 
at conference on several occasions until finally issuing its 
denial at the last conference of the U.S. Supreme Court’s 
just-ended term. The Court’s brief order said only “The peti-
tion for rehearing is denied.”

For the time being, the high court’s 1977 decision in Abood 
v. Detroit Board of Education will remain precedent, which 
allows public employers to require all employees — both 
union and nonunion members — to pay fees to unions, so 
long as workers are not forced to pay a portion of the fees 
that covers political or ideological activities.

We await the appointment of Justice Scalia’s replacement 
and the next challenge to Abood and agency fees.

AROUND THE STATE
CASH-IN-LIEU, MEDICAL PREMIUMS AND THE 
OVERTIME RATE OF PAY
By Kimbery Webb

On June 2, 2016, in Flores v. City of San Gabriel, Nos. 14-
56421 and 14-56514 (June 2, 2016), the U.S. Court of Ap-
peals for the Ninth Circuit held that the City of San Gabriel 
had been improperly excluding certain payments when cal-
culating the FLSA regular rate of pay.  Because the regular 
rate of pay is used in overtime calculations, this improper 
exclusion resulted in an underpayment of overtime for City 
employees.

FLSA regular rate issues are complex, and many employers 
calculate the overtime rate improperly.  The basic rule is 
that any cash remuneration received by an employee must 
be factored into the overtime rate.  So, for example, if an 
employee’s base rate of pay is $25 per hour, but she also 
receives $5 per hour in premiums, her overtime rate for 
FLSA purposes is 1.5 x $30 per hour, or $45 (and not 1.5 
times $25 per hour, or $37.50). 

Specifically, the Ninth Circuit determined that employees 
who opt-out of the health care plans and receive cash pay-
ments instead of receiving health care should have those 
cash payments included in their regular rate of pay.  Also, 
employees who receive cash payments as a result of not 
using the full amount of their flexible benefit plan also 
should have those cash payments included in their regular 
rate of pay.
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The Court concluded that the amounts the City of San 
Gabriel paid to a third party (the insurance provider) for 
employee medical benefits under a flexible health benefits 
plan also must be included in the regular rate of pay.  In-
tegral to this decision was the Court’s analysis of a Depart-
ment of Labor regulation stating that benefit contributions 
to third parties can be exempted from the regular rate of 
pay when they are made pursuant to a “bona fide” plan.  
However, the Court found that the plan used by the City 
was not “bona fide.”  Therefore, all payments to the City’s 
flexible benefit plan, whether they were used to pay pre-
miums or taken by employees as cash, needed to be in-
cluded in the regular rate of pay.  However, the Court failed 
to clarify what is a “bona fide” plan.

It is important to keep in mind that back pay only applies 
when overtime is worked in excess of the FLSA threshold.  
Some agencies provide contractual overtime in excess of 
FLSA minimum overtime requirements such as overtime for 
working beyond daily scheduled hours, as opposed to the 
FLSA requirement that overtime is paid for working more 
than 40 hours in a week.  More importantly, the FLSA pro-
vides for a partial overtime exception for law enforcement 
and fire protection personnel employed by public agencies 
on a work-period basis.  Departments can designate work 
periods between 7 and 28 consecutive days.  Departments 
that designate a 28-day work period will be required to pay 
overtime only after a peace officer has worked 171 hours 
in that 28-day period or after a firefighter has worked 212 
hours in that 28-day period. This designation may be con-
tained in your Memorandum of Understanding or can be 
established through past practice.  For departments that 
have adopted this partial overtime exception, only hours 
worked beyond that exception will be eligible for back pay.

As a result of this ruling, Messing Adam & Jasmine has filed 
FLSA lawsuits in several jurisdictions in order to recover un-
paid overtime.  Damages in cases such as these can include 
double back pay, subject to a three-year statute of limita-
tions if the employer’s violation of FLSA is found to be will-
ful, as it was in the Flores case.

We will continue to monitor developments from the Flores 
decision.  Watch for updates regarding the impact of Flores 
on bargaining agreements and related issues concerning 
the impact of the Patient Protection and Affordable Care 
Act on bargaining agreements.

AB 646 FACTFINDING PROCEDURES APPLY TO ALL
NEGOTIATIONS, NOT JUST “MAIN TABLE” NEGOTIATIONS
By Gregg Adam

Taken from our April 1, 2016 blog: Readers will be aware 
that in 2011 the Legislature passed AB 646 which, after it 
was signed by the Governor, made post-impasse factfind-
ing part of the Meyers-Milias-Brown Act (MMBA)—if the 
union requests it.  Factfinding had previously only been 
part of the Educational Employment Relations Act (EERA) 
and Higher Education Employer-Employee Relations Act 
(HEERA).

Under AB 646, which became Government Code section 
3505.4, if a public agency and a union reach an impasse 
in their negotiations, the union may require the public 
agency to submit the parties’ differences to a factfinding 
panel for advisory findings and recommendations before 
the public agency may unilaterally impose its last, best, 
and final offer. The public agency is NOT bound by the 
findings and recommendations of the panel.

One of the unsettled issues since the passage of AB 646 
was whether factfinding applies only to negotiations for a 
new master MOU or also to all other non-main table nego-
tiations, such as any proposed interim changes regarding 
subjects within the scope of bargaining (in the absence of 
a zipper clause), as well as stet effects bargaining (issues 
where the change itself is not negotiable, but the impacts 
of those changes are).

PERB believes factfinding applies to any negotiations.  In 
opinions in two companion cases addressing the issue, the 
Fourth District Court of Appeal agreed with PERB.  County 
of Riverside v. Public Employment Relations Board involved 
effects bargaining about new background checks for new 
IT employees.  San Diego Housing Commission v. Public Em-
ployment Relations Board involved effects bargaining over 
the layoff of two employees.

The same three-judge panel in both appeals favored PERB 
for four reasons.  First, and most importantly, it found no 
language in AB 646 limiting the application of factfinding 
to only main table negotiations.  Second, analogous provi-
sions of EERA and HEERA apply to non-main table negotia-
tions.  Third, the legislative history supported the ruling.  
And fourth, making factfinding apply broadly is consistent 
with the parties’ continuing obligation to bargain.
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The impact of the decision is potentially huge—the issues 
in these cases—layoffs for two employees and background 
checks—are relatively low level.  However, going forward 
employers will have to afford non-main table negotiations 
equal dignity to main table.  They will not be able to imple-
ment an LBFO without going through the added step of 
factfinding on routine meet and confer matters, should 
the union elect to utilize the factfinding process.

(Bear in mind that different rules apply to employees who 
are subject to binding interest arbitration.)

The two employers almost certainly will ask the State 
Supreme Court to review the case and there is a good 
chance review will be granted.

CHUCK REED WITHDRAWS STATEWIDE PENSION 
BALLOT INITIATIVE
By Jennifer Stoughton

Due to a lack of fundraising and strong public opposition, 
Chuck Reed withdrew his pension ballot initiative slated 
to go on the ballot for the upcoming elections.  Although 
this is great news, we do not think this will be the last we 
hear from him.  We expect Chuck and his cohorts to make 
yet another attempt to destroy the vested pension rights 
of public employees through a ballot initiative in the 2018 
election cycle.  We will continue to keep you updated.  

CALIFORNIA STATUTORY SYSTEM REGARDING TEACHER 
TENURE SURVIVES CONSTITUTIONAL CHALLENGE
By Rachel Lev

The California Court of Appeal recently considered the 
constitutionality of certain alleged deficiencies in the 
California education system approach to attracting and 
retaining teachers in Vergara v. State of California, 246 
Cal.App.4th 619 (April 14, 2016).  Specifically, students 
sued the state, claiming that certain statutes create an 
oversupply of grossly ineffective teachers because: 1) the 
tenure statute’s probationary period is too short, prevent-
ing the identification of grossly ineffective teachers before 
the mandated deadline for reelection; 2) when the grossly 
ineffective tenured teachers are identified, it is function-
ally impossible to terminate them under the dismissal 
statutes; and, 3) when reductions in force are required, 
the statute requires the termination of competent junior 
teachers while grossly ineffective more senior teachers 
keep their jobs.  

The students posed a constitutional challenge, alleging 
that two groups of students were denied equal protec-
tion because the statutes led members of certain student 
groups to be assigned to grossly ineffective teachers:

.

The Court determined that Group 1 was not a sufficiently 
identifiable class of people for purposes of an equal pro-
tection challenge.  The court rejected their circular prem-
ise that the violation of the fundamental right to educa-
tion itself was a shared trait.

Unlike with Group 1, Group 2 formed an “identifiable 
class” because race and wealth were considered suspect 
classifications.  However, the alleged constitutional viola-
tions did not flow ”inevitably” from the statute, but rather 
from the actions of the people implementing it - in this 
case, administrative decisions and other factors.  Plaintiffs 
did not succeed in proving that any implementation of the 
statutes inevitably resulted in the assignment of dispro-
portionately high numbers of grossly inefficient teachers 
to schools serving low-income and minority students.

Plaintiffs had elected to challenge the statutes themselves 
rather than targeting local administrative decisions.  Al-
though the evidence “revealed deplorable staffing deci-
sions being made by some local administrators that have 
a deleterious impact on poor and minority students in 
California’s public schools,” the “evidence did not show 
that the challenged statutes inevitably cause this impact.”  

COURT RULES ASSOCIATION HAS TO REQUEST 
BARGAINING UPON ACTUAL NOTICE OF DECISION TO 
CHANGE TERMS AND CONDITIONS OF EMPLOYMENT 
By Lina Balciunas Cockrell

In the case of El Dorado County Deputy Sheriffs Ass’n (“DSA”) 
v. County of El Dorado (“County”), 244 Cal.App.4th 950 
(2016), the County created a new classification (sheriff’s 
security officer) for providing security around the court’s 

Group 1: An “unlucky subset” of the general
student population that is denied the fun-
damental right to basic educational equal-
ity because students within this subset are 
assigned to grossly ineffective teachers.

Group 2: Poor and minority students who 
were denied equal protection because 
the challenged statutes led to them be-
ing disproportionately harmed from be-
ing assigned to grossly ineffective teachers.

o

o
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perimeter.  This classification was not placed in the law 
enforcement bargaining unit because the new positions 
would not be peace officers.  At the same time, the County 
deleted several peace officer positions from the law en-
forcement bargaining unit, all of which were vacant.

A year later, the DSA file a petition for writ of mandate 
against the County, claiming the County had failed to pro-
vide notice and the opportunity to meet and confer prior 
to making the changes, even though the DSA had actual 
notice of the changes prior to their implementation.  

The trial court found the County had no duty to bargain 
with the DSA over the decision to create the new positions 
because these positions were not in the law enforcement 
bargaining unit.  However, the court found that while the 
County had a duty to bargain over the effects of its deci-
sion to create the new positions (which included the loss 
of overtime opportunities for DSA members), the DSA had 
waived its right to bargain because it had actual notice of 
the change before the decision and did not make a de-
mand to bargain.  The trial court further found that the 
County did not violate its own local rule by failing to give 
notice to and “consult” with the DSA before deleting the 
peace officer positions (even if vacant) in the law enforce-
ment bargaining unit.

The Court of Appeal reversed in part and affirmed in part.  
The Court of Appeal concluded that the Meyers-Milias- 
Brown Act requires a public employer only to give notice 
of its decision to change the terms and conditions of em-
ployment - not the reasonably foreseeable effects of the 
change on the bargaining unit.  The Court reasoned that 
“[a]ctual notice of a circumstance also apprises the recipi-
ent of foreseeable effects, especially when the recipient 
of notice is just as capable of perceiving the foreseeable 
effects as the giver.”  Therefore, given that the DSA had 
actual notice of the decision to create the new, non-law 
enforcement positions, it had to request bargaining over 
the effects of the decision.

The Court of Appeal further found that the County violated 
its own local rule by failing to give notice to and “consult” 
with the DSA prior to deleting the vacant positions in the 
DSA’s bargaining unit.  This local rule did not, the Court 
concluded, give the County a duty to meet and confer or 
exchange proposals.  The Court ordered that the deletion of 
the positions be invalidated.

NOTICE REGARDING NATURE OF INVESTIGATION 
MUST BE MADE “REASONABLY PRIOR TO” ANY
INTERROGATION
By Kimberly Webb

The Public Safety Officers Procedural Bill of Rights Act 
provides in California Government Code section 3303(c) 
that a “public safety officer under investigation shall be 
informed of the nature of the investigation prior to any in-
terrogation.” The required time frame of the prior notice 
has long been the subject of debate. 

John Ellins, a Police Officer employed by the City of Sierra 
Madre Police Department, had allegedly accessed CLETS 
(“California Law Enforcement Telecommunication Sys-
tem”) in order to gain information regarding his ex-girl-
friend and members of her family.  CLETS is the standard 
California confidential database that allows police officers 
to access criminal histories as well as drivers’ license and 
vehicle registration information.  The use of the CLETS 
database is specifically reserved for official business only.  
The Department opened an investigation into Ellins’ use of 
the CLETS database after receiving a letter from Ellins’ ex-
girlfriend, who reported that Ellins told her he had tracked 
her down in New York using information from the database.

When Ellins was formally notified that an administrative in-
vestigation was being conducted, he was merely informed 
that it was “regarding an alleged abuse of [his] peace of-
ficer powers and duties.”  Ellins was not given specific no-
tice about the alleged misuse of the CLETS system.  El-
lins and his counsel agreed that the interview would take 
place on October 13, 2010.  Just minutes before the inter-
view was to begin, Ellins was notified that the allegations 
included inappropriate access of the CLETS database for 
the purpose of making inquiries regarding his former 
girlfriend and her relatives.  Ellins and his representative 
were granted, at their request, an hour to discuss the 
charges in private before beginning the interview.  After 
25 minutes elapsed, Ellins notified the interviewer that 
he refused to participate on advice of his representative.  
The Department issued a Notice of Intent to Terminate 
Ellins on several grounds, including making unauthorized 
searches of the CLETS database and for insubordination 
on October 13, 2010, by disobeying his commanding of-
ficer’s direct order to submit to an interrogation.

After appealing his termination to a hearing officer, Ellins 
petitioned the Los Angeles County Superior Court for a 
writ of mandate to overturn his dismissal.  On appeal, the 
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California Court of Appeal held that an officer must receive 
notice “reasonably prior to” the interrogation in order to 
provide the officer with the opportunity to “meaningfully 
consult” with his or her representative.  (Ellins v. City of 
Sierra Madre (January 28, 2016, B261968) ---Cal.App.4th---)  
The Court noted that the specific amount of time required 
would depend on the circumstances of each case such as 
the nature of the allegations, the number of allegations 
and whether or not the officer had retained a represen-
tative.  The Court noted the reasonableness of the time 
frame also depends on the department’s interests in pre-
venting early disclosure of the nature of the allegations 
which could result in the possible “destruction of evidence 
within the officer’s control” or danger to victims or others 
implicated in the investigation.

In Ellins’ case, the Court decided that he was afforded suf-
ficient time for meaningful consultation.  Accordingly, his 
termination for insubordination was upheld, since Ellins 
had no justifiable reason for failing to submit to the inter-
rogation.  The decision in this case may also apply to the 
Firefighters Procedural Bill of Rights Act, which uses the 
same language in California Government Code section 
3253(c).

HARASSMENT AND DISCRIMINATION INVESTIGATION 
REPORTS ARE CONFIDENTIAL
By Gary Messing

It has long been thought that when an attorney is hired 
by an employer to conduct an investigation of discrimina-
tion or harassment, that attorney’s report to the employer 
is not deemed attorney-client privileged.  However, in a 
recent decision involving the City of Petaluma, the Court 
of Appeal held that an investigatory harassment report 
written for the City by an outside counsel was privileged, 
despite the fact that the attorney was not providing legal 
counsel to the City after the report’s completion.  

The investigation arose when Andrea Waters, a firefighter 
and paramedic for the City, in 2008 complained of being 
subjected to harassment and discrimination based upon 
sex.  She also alleged retaliation when she complained 
about this conduct.  Pursuant to the City’s policy and prac-
tice to investigate every claim of harassment or retalia-
tion, the City hired an outside attorney to do an impartial 
investigation of the EEOC complaint filed by Waters.  Be-
cause the agreement between the City and the attorney 
conducting the investigation provided that the attorney, 
Oppenheimer, would offer a professional evaluation of 

the evidence based upon her experience in employment 
law, this was held to be attorney-client privileged, despite 
the fact that the agreement stopped short of asking Op-
penheimer to advise the City on what to do in response to 
the complaint.  The report was held non-discoverable to 
Waters.  The Court of Appeal decision was ordered to be 
published, and is therefore citable.  See City of Petaluma v. 
Superior Court of Sonoma, 2016 DJDAR 6637 (June 8, 2016).

EMPLOYEE’S APPEAL NOT MOOT FOR LACK OF
JURISDICTION DESPITE RESIGNATION
By Jill Menning

In Weisner v. Santa Cruz County Civil Service Commission 
(California Sixth District Court of Appeal, June 22, 2016, 
H041850) the Court of Appeal decided the issue of wheth-
er an employee’s resignation from Santa Cruz County 
(the “County”) divested the Civil Service Commission (the 
“Commission”) of jurisdiction over that employee’s admin-
istrative appeal.

In 2008, the County terminated employee James Weisner 
for allegations of violating County policy and rules.  Weis-
ner appealed his termination to the Commission.  After 
almost six-and-a-half years of litigation over his termina-
tion, the Commission finally reinstated Weisner without 
back-pay.  Weisner submitted a petition for an administra-
tive writ of mandamus to the Superior Court “to direct the 
Commission to order back-pay, accompanying seniority, 
and all attendant benefits.”  Approximately two months 
later, Weisner returned to his job with the County and af-
ter two weeks, he resigned.  The Superior Court subse-
quently denied Weisner’s petition on mootness grounds, 
stating that the Commission lost jurisdiction to grant relief 
because Weisner resigned from his reinstated employ-
ment with the County.  The Court of Appeal held that the 
matter was not moot and reversed.

The Court analyzed County and Commission rules in 
reaching its conclusion.  There was no rule that divested 
the Commission of existing jurisdiction upon resignation.  
“Given that the Commission had jurisdiction to hear Weis-
ner’s appeal of his dismissal, it would also have jurisdic-
tion to award back pay and other benefits when it deter-
mined that Weisner was wrongfully dismissed.”  The Court 
also noted an “unfairness” factor to the employee if the 
opposite holding were reached. 
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In sum, the Court noted that this issue requires an analy-
sis of the specific county’s civil service commission rules 
and rejected the Commission’s bright line proposition 
that an employee’s resignation divests a civil service com-
mission of jurisdiction.

POLICE DASHBOARD CAMERA VIDEO IS NOT PROTECTED 
“PERSONNEL RECORD”
By Jill Menning

In City of Eureka v. Superior Court, California First District 
Court of Appeal, July 19, 2016, A145701), the Court of Ap-
peal affirmed an order that required the City to hand over 
a video from a patrol vehicle’s dashboard camera to the 
media.  The Court held that this video was not a confiden-
tial “personnel record” under Penal Code sections 832.7 
or 832.8, otherwise known as the Pitchess statutes.

Eureka involved the arrest of a minor, which was inadver-
tently filmed by an officer’s dashboard camera.  A citizen’s 
complaint of how the arrestee, a juvenile, was handled 
by the officers prompted an internal affairs investigation.  
The prosecution filed charges against the involved officer, 
which were ultimately dismissed after experts viewed the 
footage and concluded the officer did not use excessive 
force. 

A journalist, Greenson, requested the video from the 
City through a Public Records Act request and Welfare 
and Institutions Code section 827.  These requests were 
both denied because, as the City argued, the video was 
a “personnel record” protected by the Pitchess statutes. 
The Pitchess statutes lay out limited circumstances that 
permit a criminal defendant to compel the discovery of 
an arresting officer’s personnel file.  Pitchess motions are 
typically used to compel information regarding prior citi-
zen complaints against the arresting officer for violence 
or dishonesty.

Upon review of the video, the trial court ordered its re-
lease, concluding that it was not a confidential “personnel 
record” shielded by the Pitchess statutes.  The informa-
tion requested, the video, was not the type of informa-
tion that falls under the statute’s purview, “such as confi-
dential citizen complaints and the resulting investigation 
or outcomes of those investigations.”  Instead, Greenson 
was requesting information that formed the basis for the 
criminal proceedings against the officer and/or the mi-
nor’s delinquency proceedings.  

Upon review, the Appellate Court affirmed the prior ruling 
that the video was not protected as a “personnel record.”  
The arrest video did not relate to records generated in 
connection with an “officer’s advancement, appraisal, or 
discipline” and therefore did not fall under the protection 
of a “personnel record” as defined in section 832.8(d).  In-
stead the “video [was] simply a visual record of the mi-
nor’s arrest.”

Finally, the Court also rejected the City’s argument that 
the video was a “personnel record” under section 832.8(e) 
because the Department viewed the video during an in-
ternal investigation and it “served as the backbone of 
the … investigation and was ultimately relied on by the 
investigating officers.”  The Court noted that this was not 
evidenced in the record and regardless, the video was 
produced prior to and independent of the investigation.  
Incident records that spark an investigation are not pro-
tected “personnel records.”

DEPUTIES LIABLE IN A WORKPLACE-RELATED LAWSUIT 
WHERE ACTUAL MALICE IS PROVEN
By Kimberly Webb

Three Los Angeles County Sheriff’s Department deputies 
were sued for battery and civil rights violations arising out 
of an alleged assault involving the use of pepper spray on 
an inmate’s anus and genital area. A jury found that the 
deputies violated the inmate’s civil rights and committed a 
battery on the inmate.  The jury also found that the depu-
ties acted with malice, oppression or reckless disregard in 
violating the inmate’s rights and committing the battery.  
The total judgment against the three Deputies amounted 
to $451,086.47.  

The deputies entered into agreements with the County 
of Los Angeles that set forth conditions under which the 
County would defend them.  In the agreement, the Coun-
ty specifically reserved its right not to pay any judgment, 
compromise or settlement if the conduct arose outside of 
the scope of the deputies’ employment.  Also under the 
agreement, the County would not pay any part of a claim 
or judgment that included punitive or exemplary damag-
es.  Conversely, the agreement set forth the ability for the 
County to recover any amounts from the deputies should 
the deputies’ actions constitute actual malice.  However, 
the agreement did not explicitly reserve the County’s 
rights not to pay the judgment when the deputies’ actions 
constituted actual malice.



Messing Adam & Jasmine LLP | 3 September 2016 | VOL. 29 NO.2

THE LABOR BEAT

15

The deputies subsequently filed a claim with the County 
to indemnify them for the damages, arguing that the case 
arose in the scope of their employment.  The California 
Court of Appeal for the Second Appellate District held that 
when the County explicitly reserved its right to recover 
amounts from the deputies for actions that constituted 
actual malice pursuant to California Government Code 
Section 825.2, they implicitly reserved their right to not in-
demnify the deputies for acts committed with actual mal-
ice.  (Chang v. County of Los Angeles, (July 1, 2016, B261194) 
---Cal.App.4th---)  Thus, even if an employer provides for 
the defense of an employee, the employee may still be 
on the hook for the entire judgment, including attorney’s 
fees, should it be shown that the employee acted with 
fraud, corruption or actual malice.

Across The Country
U.S. SUPREME COURT UPHOLDS FREE SPEECH OF POLICE 
OFFICER
By Gary Messing

The U.S. Supreme Court recently upheld the retaliation 
claim of Police Officer Heffernan against the City of Pat-
terson, New Jersey, reversing the Third Circuit Court of 
Appeals, which had concluded that his retaliation claims 
under 42 U.S.C. 1983 for the violation of his First Amend-
ment rights were not actionable.  (Heffernan v. City of Pat-
erson, N.J., 136 S.Ct. 1412, decided April 26, 2016.)

The case arose in 2005 while the City’s Mayor was running 
for reelection against challenger Lawrence Spagnola.  The 
Chief of Police had been appointed by the current mayor.

During the campaign, officers observed Officer Heffernan 
speaking to the challenger’s staff while holding a large 
lawn sign.  This led to his immediate demotion from de-
tective to patrol officer because of his “overt involvement” 
in a challenger’s campaign.  

However, the only reason that Officer Heffernan had 
picked up the sign was to bring it to his mother.  The U.S. 
Supreme Court held that when an employer demotes 
an employee to prevent the employee from engaging in 
political activity that the First Amendment protects, the 
employee is entitled to contest that action under the First 
Amendment, even if there is a factual mistake about the 
employee’s behavior.

GARRITY DECISION IS CLARIFIED AS TO REQUIRED 
WRITTEN REPORTS
By Gary Messing

We have always felt that written reports regarding criti-
cal incidents, or other matters that could lead to punitive 
action, should be ordered by a supervisor to afford pro-
tections to peace officers, firefighters, and other employ-
ees from use of their statements for criminal purposes.  
The U.S. Supreme Court decision in Garrity v. New Jersey 
(1967) 385 U.S. 493, has been the law for nearly 50 years, 
wherein employees who are ordered to give a statement 
are deemed to be coerced and therefore the use of their 
statements are limited to administrative purposes and 
have generally been prohibited from use in a criminal in-
vestigation or proceeding against that employee.  

The 11th Circuit Court of Appeals in United States v. Smith 
recently dealt with the question of what happens when 
a report is required by directives, policies, and the like, 
to be written under circumstances where an employee 
would ordinarily be verbally ordered to answer questions 
as to what use can be put to the written statement.  The 
11th Circuit ruled that written reports could be subject to 
the Garrity rule, but in the Smith case there is no evidence 
of any additional verbal order to the officer.  The Court 
held that in the absence of a direct threat of termination, 
the statements were not protected as there needed to be 
evidence that the officer, in fact, believed that these state-
ments were compelled under the threat of a loss of his 
job, and his belief had to be objectively reasonable.

Thus, if there is a written report that is required where 
there has been a critical incident, or any other conduct 
that could lead to criminal prosecution or even civil liti-
gation, it would behoove an officer to request that he or 
she be ordered to write and submit the report.  The order 
need not be reflected directly in the report, but could be 
referenced in a separate e-mail or document transmit-
ting the report to the appropriate supervisor.  See United 
States v. Smith (2016) 821 F.3d 1293.
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