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This letter brief in support of granting review is submitted on behalf Amici Curiae, the
Deputy Sheriffs' Association of Alameda County; El Dorado County Deputy Sheriff's
Association; Los Angeles Airport Peace Officers' Association; Kern County Firefighters,
IAFF Local 1301; Los Angeles City Attorneys' Association; Sacramento Area Firefighters,
IAFF Local 522; Palo Alto Professional Fire Fighters, Local 1319; Stockton Police
Officer's Association; Ontario Police Officers' Association; Sacramento Police Officers
Association; Sacramento County Deputy Sheriff’s Association; San Bernardino County
Public Attorneys Association; Kings County Probation Officers Association; Monterey
County Deputy Sheriffs’ Association; Vallejo Police Officers’ Association; and Yuba
County Probation Peace Officers' Association. Amici Curiae urge this Court to grant
Petitioner Marin County Public Employees’ Association’s petition for review in the above-
referenced case, because the appellate court failed to follow this Court’s requirement that
any change to public employees’ pension rights resulting in a disadvantage must be
accompanied by an offsetting new advantage.

In holding a public employee is only entitled to a “reasonable” pension, the lower court
failed to define reasonableness. This failure will invigorate efforts to impair pension
obligations without providing clear guidelines. As agencies explore the outer limits of how
far a “reasonable pension” can be cut, the failure to define “reasonable” will trigger decades
of litigation. Adherence to this Court’s precedent avoids such a reckoning.
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The appellate court’s decision upends nearly 70 years of jurisprudence since Kern v. City
of Long Beach (1947) 29 Cal.2d 848, recognizing that public employees’ contractual right
to pension benefits vests upon acceptance of employment, and that any subsequent
modifications resulting in a disadvantage to employees must be offset by comparable new
advantages. The appellate court readily acknowledges its breach of this Court’s precedent,
arguing this Court did not mean what it said. The appellate court stated, “we do not believe
the word “must” was intended to be given the literal and inflexible meaning attributed to it
by plaintiffs.” (Marin Association of Public Employees v. Marin County Employees’
Retirement Association (2016) 2 Cal.App.5th 674, 698, review filed (Sept. 26, 2016)
(“MAPE”).) In its Answer to the Petition for Review, even the State of California urges
review “[blecause a ruling by this Court will resolve any splits in authority on what public
employee pension modifications are permitted under the contracts clause.” (Answer to
Petition for Review of Intervenor and Respondent State of California in Marin Association
of Public Employees, et al. v. Marin County Employees’ Retirement Association, et al., at

p.8.) |
Alternatively, Amici ask the Court to depublish the appellate court’s decision.

I
INTEREST OF AMICI CURIAE

The Amici Curiae are labor organizations representing thousands of state and local public
safety employees who will be adversely impacted by the erosion of their constitutional
protections under the Contracts Clause. Amici Curiae and their members are frequent
targets of public entities’ efforts to redirect revenues from funding promised benefits to
more glamorous spending priorities under the auspices of “pension reform.” Public
agencies have tried to impair Amici’s members’ pension through a variety of schemes,
such as declaring “fiscal emergencies,” submitting ballot measures to cut pensions,
amending the California Contracts Clause, and eliminating cost of living adjustments to
retiree health benefits.

The appellate opinion invites future efforts to erode the vested rights doctrine and to
conjure up new methods of reducing pension obligations. As the Los Angeles Times
reported, the appellate court “kind of rewrote the rule that made it impossible to reduce
pensions without providing equivalent benefits.” California promised public employees
oenerous retirements. Will the courts give government a way out?, Los Angeles Times,
Maura Dolan, October 20, 2016. In fact, a prominent law firm specializing in representing
California public entities has publicized this decision as a “game changer” and noted “[i]f
the decision isn't reversed by the California Supreme Court, it will facilitate further reform
efforts by the California Legislature and local pension systems.” Game changer for pension
reform: Court allows 'reasonable’ changes in benefits, California Employment Law Letter,
August 22, 2016, Jeff Sloan and Susan Yoon, Renne Sloan Holtzman Sakai LLP.
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Unless corrected, the misguided opinion will create uncertainty in the efficacy of this
Court’s ruling in Allen v. Board of Administration (1983) 34 Cal.3d 114, thereby igniting
new rounds of litigation resolve the appellate court’s refusal to adhere to this Court’s
precedent. Thus, Amici have a strong interest in seeking confirmation of this Court’s
jurisprudence holding that “any modification of vested pension rights must be reasonable,
must bear a material relation to the theory and successful operation of a pension system,
and, when resulting in disadvantage to employees, must be accompanied by comparable
new advantages.” (Id. at 120.) Amici also urge this Court to clarify their members’ right
to a substantial pension, thereby closing the “reasonable pension” loophole created by the
appellate opinion.

Additionally, amici Deputy Sheriffs Association of Alameda County (“ACDSA”) and
several of its members are petitioners in a case currently pending before the First District
Court of Appeal, seeking to invalidate changes to the pension formulae used to calculate
Alameda County employees’ pension benefits on grounds similar to those asserted in this
case. [Alameda County Deputy Sheriff's Association et al. v. Alameda County Employees’
Retirement Assn. and Bd. of the Alameda County Employees Retirement Assn. et al., Case
No. A141913].

In
PROCEDURAL HISTORY

The Marin Association of Public Employees and other employee organizations and
individuals filed this lawsuit against the Marin County Employees’ Retirement System
(“MCERA”) challenging the implementation of the Public Employees’ Pension Reform
Act (“PEPRA”), which altered the definition of pensionable income for Marin County
employees.

The Superior Court for the County of Marin sustained MCERA’s demurrer, erroneously
concluding that applying a new pension formula to current employees did not
unconstitutionally impair the employees’ vested rights. On appeal, the primary issue was
whether changes to employees’ pension calculations had to be accompanied by
corresponding new advantages to offset the resulting reductions to employees’ benefits.
The appellate court affirmed the trial court’s decision, notably holding this Court’s
direction to offset disadvantages in any modifications with new advantages was a
suggestion not a mandate (See MAPE, supra, 2 Cal.App.5th. at 697-700.)

I
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I
REVIEW IS NECESSARY TO SETTLE IMPORTANT LEGAL QUESTIONS
AND ENSURE UNIFORMITY OF DECISION

Review is proper when necessary to secure uniformity of decision or to settle an important
question of law. (Cal. Rules of Court, rule 8.500(b)(1).)

Here, review should be granted for four reasons. First, the lower court refused to adhere
to this Court’s precedent by reducing the requirement to offset new disadvantages in a
pension modification to a mere suggestion. In so doing, the court created confusion as to
the degree to which pensions may be cut for financial savings and irreconcilable conflicts
of law. Second, the court ignored California and federal court precedent preventing public
entities from impairing their own contracts to achieve financial savings. Third, the opinion
broke with California jurisprudence mandating that impairments of contract must be
temporary to survive constitutional scrutiny. Finally the court improperly shifted the
burden of proof from the government to the affected employees in determining whether a
pension modification is reasonable.

For these reasons, this Court should grant review of the appellate court’s decision.

A. Review is Necessary to Correct the Appellate Court’s Failure to Adhere to this
Court’s Precedent in Allen v. Board of Administration.

In MAPE, the inferior court effectively overturned Allen v. Board of Administration, supra,
and its progeny based on its assertion that this Court did not understand or intend for its
use of the term “must” to be afforded its “literal” meaning. (See, MAPE, supra, 2
Cal.App.5th. at 698.) Over sixty years ago, this Court held “[t]Jo be sustained as reasonable,
alterations of employees' pension rights must bear some material relation to the theory of
a pension system and its successful operation, and changes in a pension plan which result
in disadvantage to employees should be accompanied by comparable new advantages.”
(Allen v. City of Long Beach (1955) 45 Cal.2d 128, 131.) Consistent with its authority, in
1983 this Court confirmed that the provision of comparable new advantages was mandated
when pension changes resulted in new disadvantages to employees. (4/len v. Board of
Administration, supra, 34 Cal.3d at 120.) Despite over two decades of ensuing case law
upholding this jurisprudence, an inferior appellate court purports to have corrected this
Court and has contravened its stare decisis.

Pension benefits have long been held deferred compensation. (Thorning v. Hollister School
Dist. (1992) 11 Cal.App.4th 1598, 1606-7.) Public employees obtain a vested contractual
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right to earn retirement benefits upon accepting employment.! (Betts v. Board of
Administration, 21 Cal.3d 859, 864; Kern v. City of Long Beach (1947) 29 Cal.2d 848, 853,
Miller v. State of Cal. (1977) 18 Cal.3d 808, 817; Carman v. Alvord (1982) 31 Cal.3d 318,
325.) They are entitled to continue earning additional retirement benefits through
continued service under the terms originally promised by the employer. (See Legislature
v. Eu (1991) 54 Cal.3d 492, 530; Pasadena Police Officers Assn. v. City of Pasadena
(“Pasadena) (1983) 147 Cal.App.3d 695.) Public employees also have a vested right to
any additional retirement benefits established during their employment. (County of Orange
v. Assn. of Orange County Deputy Sheriffs (2011) 192 Cal.App.4th 21, 41-42.)

Pension benefits are an “element of compensation” and a “vested contractual right” that
cannot be removed “without impairing a contractual obligation of the employing public
entity.” (Betts, supra, at 863-64.) Once vested, the employer can only make reasonable
modification to the pension benefits. (Maffei v. Sacramento County Employees’ Retirement
System (2002) 103 Cal.App.4th 993, 999-1000.) To be sustained as reasonable, alterations
of employees’ pension rights must bear some material relation to the theory of a pension
system and its successful operation, and changes in a pension plan which result in a
disadvantage to employees must be accompanied by comparable new advantages. (4llen,
supra, 34 Cal.2d at 131; Betts, supra, 21 Cal.3d at 864; Maffei, supra, 103 Cal.App.4th at
999-1000.) Thus, under the California Constitution, vested retirement benefits can be
increased, but not reduced. (See Protect Our Benefits v. City and County of San Francisco
(2015) 235 Cal.App.4th 619.)

In upholding PEPRA’s changes to pension benefits, the appellate court reversed Allen. The
appellate court tried to parse the language of Allen to render its holding that any changes
‘to pensions that result in a disadvantage be offset by comparable new advantages a nullity
while claiming not to overturn it. The appellate court hinged its argument on the fact that
the Allen Court said “changes in a pension plan which result in disadvantage to employees
should be accompanied by comparable new advantages.” (MAPE, supra, 2 Cal.App.5th at
697, citing Allen, supra, 45 Cal.2d at 131.) According to the appellate court, the Court’s
use of the word “should” must be construed to hold this Court did not intend to require
detrimental changes to be offset by comparable advantages. To pigeonhole its intended
outcome, the court even opined that the word “must” was should not be given its normal
and ordinary meaning when construing this Court’s precedent.

In reaching its conclusion, the appellate court failed to account for this Court’s
subsequently citation to the Allen opinion as requiring disadvantages to be offset by
comparable advantages. In 1983, this Court required detrimental changes to be offset by
corresponding advantages to be sustained as reasonable. (4llen v. Board of Administration,

! While the appellate court criticized the Petitioners’ statement that pension rights vest “upon acceptance of
employment,” as imprecise, it should be noted that this Court used the same language in Kern v. City of Long Beach
(1947) 29 Cal.2d 848 at 852.
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