








CO Cuellar had prior discipline, she believed
significant discipline was appropriate, but that
the termination should be overturned. Thus, she
recommended (and the SPB accepted) a 12-
month suspension. Because it has already been
almost 18 months since CO Cuellar was
terminated, his reinstatement will result in a
significant amount of back pay. CO Cuellar is
pleased to have his credibility vindicated, and
looks forward to returning to work.
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Court Holds that Denial of a Promotion
Based on Merit Is Not a Demotion that
Triggers the Right to a Formal Hearing

By Lina Balciunas Cockrell

The California Court of Appeal has
limited the scope of administrative appeal rights
by concluding that Government Code section
3304(b) does not require an administrative
appeal for the denial of a promotion based on
merit. In Guinn v. County of San Bernardino
(2010) 184 Cal App.4th 941, plaintiff was a
permanent employee employed as a probation
corrections officer, who had been promoted to
probation supervisor, subject to a nine-month
probation  period. After unsatisfactory
performance reviews, his probation was
extended by three months and ultimately, he
was demoted to his previous position. Plaintiff
was never offered a formal hearing prior to his
demotion.

Government Code section 3304(b)
provides, “No punitive action, nor denial of
promotion on grounds other than merit, shall be
undertaken by any public agency against any
public safety officer who has successfully
completed the probationary period that may be
required by his or her employing agency
without providing the public safety officer with
an opportunity for administrative appeal.” (§
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3304(b), italics added.) Plaintift argued that the
probationary period in that section refers solely
to the probationary period at the time of hiring
and that once a permanent employee, any action
which results in a “demotion” or a reduction in
salary constitutes punitive action for purposes of
section 3304(b) and thus entitles the employee
to administrative appeal rights.

The court concluded that “probation,” as
used is Section 3304(b), is not limited to
probation upon initial hiring and also applies to
probation as a condition of promotion. Thus,
failure to pass the probationary period does not
constitute a demotion that would trigger the
right to an administrative appeal. Rather, if his
or her performance during the probationary
period is not satisfactory, the employee is
merely denied the promotion. The fact that the
employee also loses any pay increase that went
along with the provisional promotion does not
transform the denial of promotion into either a
demotion or a punitive act within the meaning
of section 3304(b). Accordingly, the denial of a
promotion based on merit for failure to pass the
probationary period for that promotion does not
entitle the employee to a formal hearing.

3

Court of Appeal Decreases POBR’s
Statute of Limitations Protection for
Officers

By Marie Tenny

In Huelsse v. County of Santa Clara (May
7, 2010) WL 1838616 (unpublished opinion),
the Court of Appeal for the Sixth District
interpreted the rights in the Public Safety
Officers Procedural Bill of Rights Act
(“POBR”) narrowly to hold that the statute of
limitations for punitive action against an officer
is tolled during a pending criminal investigation
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of another officer for the conduct related to the
conduct that is the subject of the punitive action.

On August 8, 2005, officer Huelsse and
officer Aguiniga were involved in a physical
altercation with an inmate in the jail. Huelsee
witnessed the use of force by Aguiniga and did
not intervene. The inmate made a complaint
against Aguiniga and both officers were directed
to write reports and were later interviewed
regarding  the  incident. Subsequent
investigation revealed that both officers had
falsified their reports to state that the inmate had
been violent which justified Aguiniga’s use of
force.

On August 18, 2005, a criminal
investigation was initiated against both officers.
The investigation resulted in an arrest of
Aguiniga on December 1, 2005. Aguiniga
entered a plea of no contest on April 10, 2006.
Following the completion of the criminal
proceeding, internal affairs investigated Huelsee
and issued a written notice of termination on
December 1, 2006.

Section 3304(d) of POBRA provides that
no punitive action shall be taken against an
officer if the investigation is not completed
within one year of the public agency’s discovery
of the misconduct. Section 3304(d)(1) provides
the relevant tolling exception to the statute of
limitations: “If the act, omission, or other
allegation of misconduct is also the subject of a
criminal investigation or criminal prosecution,
the time during which the criminal investigation
or criminal prosecution is pending shall toll the
one-year time period...”

Huelsee argued that the disciplinary action
was taken after the one year statute of
limitations period because the statute of
limitations was tolled only from August 18,
2005 until December 1, 2005 when the
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complaint was issued against Aguiniga only,
thereby “terminating” the criminal investigation
against Huelsee. He argued that there was no
criminal investigation or prosecution of the acts,
omissions, or other misconduct against him
after that time and thus the statute of limitations
resumed.

The court rejected this argument and held
that the plain meaning of section 3304(d)(1) is
that when “the alleged misconduct that underlies
disciplinary action is also the subject of a
criminal  proceeding, the disciplinary
proceeding is tolled wuntil the criminal
proceeding concludes.” (Huelsee at *6
(emphasis added).) The court applied Parra v.
City and County of San Francisco (2006) 144
Cal App.4th 977, which held that the statute of
limitations was tolled for individuals involved in
the alleged misconduct that was the subject of a
criminal proceeding, whether or not they were
personally prosecuted. Thus, it was irrelevant
that after December 1, 2005 the criminal
proceeding was not against Huelsee for
purposes of tolling.

This has important implications for
officers because most use-of-force incidents
involve multiple officers.  Frequently, one
officer is a “passive” participant and thus it is
likely they will not face criminal charges.
However, the statute of limitations will still be
tolled as to them due to their involvement in the
conduct that is the subject of the criminal
investigation and prosecution.

3

Pitchess Procedure Limited to Criminal
Cases

By Marie Tenny

In Brown v. Valverde, a California appeals
court ruled that motions filed pursuant to
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California Evidence Code section 1043, et seq.,
and Pitchess v. Sup. Ct. (1974) 11 Cal. 3d 531
(“Pitchess motions”) to request peace officer
personnel files are not available in a Department
of Motor Vehicles (DMV) “administrative per
se hearing”. The court reasoned that Pitchess
motions should be limited to criminal cases
involving claims that the officer used excessive
force.

The administrative per se procedure
applies when a person (1) driving a car, (2) is
arrested for driving under the influence, and (3)
has a blood alcohol level of .08 percent or more.
When a driver is arrested for drinking under the
influence, the arresting officer serves the driver
with a “notice of an order of suspension or
revocation” of his or her driver’s license which
informs the driver that the suspension will be
effective 30 days from the date of service. The
notice also explains that the driver has a right to
request an administrative hearing before the
effective date of the suspension.

The driver in Valverde requested an
administrative hearing and sought the records of
the arresting officer, contending that the ofticer
fabricated evidence and sought to prove that he
was not a credible witness. The court held that
Pitchess discovery was not available for a DMV
administrative per se hearing. In reaching its
holding, the court analyzed the legislative
history of Evidence Code sections 1043, et seq.
and Penal Code sections 832.7 and 832.8
governing Pitchess motions.

The court observed that the Legislature
intended to establish procedures governing
Pitchess motions, and that such discovery was
“limited to criminal cases involving allegations
of excessive force.” The court further noted that
the legislative history of the Pifchess statutes
does not indicate an intent to increase the scope
of Pitchess discovery to include all proceedings
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(criminal, civil or administrative) in which the
moving party claims that the records are
relevant to any issue, “such as the officer’s
credibility.” The court also reasoned that due to
the special nature of the DMV administrative
per se hearing, which is intended to occur
swiftly, Pitchess motions would interfere with
the purpose of the proceeding.

The reasoning of this case could be
helpful to law enforcement agencies when
served with Pitchess motions seeking police
officer personnel records for reasons other than
allegations involving excessive force.  For
example, it is common for criminal Defendants
to seek Pifchess discovery to identify any
allegations of untruthfulness. The reasoning in
Valverde may be useful in future cases to
prevent discovery abuses.

3

Supreme Court Rejects Police Officer’s
Lawsuit Claiming that City’s Review of
His Personal Text Messages Was an
lllegal Search

By Marie Tenny

Police officer Jeff Quon was employed by
the Ontario Police Department (“OPD”). He
was a sergeant and a member of the OPD’s
Special Weapons and Tactics (SWAT) Team.
OPD issued pagers capable of sending and
receiving text messages to members of the
SWAT team, including Quon, to assist with
responding to emergency situations. Each pager
was allocated a limited number of characters
sent or received each month — usage in excess
resulted in an additional fee.

Before acquiring the pagers, the City
announced a computer usage policy applicable
to all employees, which expressly provided that
the City retained the right to review all network
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activity, including email and Internet use,
without notice. When the pagers were issued to
SWAT team members, they were told that the
messages sent on the pagers fell under the City’s
policy as public information and would be
eligible for auditing.

Quon, and other SWAT team members,
repeatedly exceeded their monthly allowance of
sent/received characters. Quon was told that he
could avoid an audit if he paid the overage fees,
which he did. After a few months, OPD
decided to determine whether the existing
character limit was too low — “that is, whether
officers such as Quon were having to pay fees
for sending work-related messages—or if the
overages were for personal messages.” OPD
obtained the transcripts of Quon’s text messages
and discovered that he sent or received an
average of 28 messages per work day and only 3
of them were related to police business.

He brought this lawsuit claiming that the
OPD violated his privacy rights by conducting
an illegal search of his text message transcripts.
The Supreme Court avoided the issue of
whether or not Quon had a reasonable
expectation of privacy in his text records by
holding that even if he had such a privacy right,
the search was reasonable.

Under O’Connor v. Ortega (1987) 480
U.S. 709, 725-726, a government’s warrantless
search conducted for a “noninvestigatory, work-
related purpose” or for the “investigation of
work-related misconduct,” is reasonable if it is
“justified at its inception” and if “the measures
adopted are reasonably related to the objectives
of the search and not excessively intrusive...”
The Court found these factors were present here.
The OPD had a legitimate interest in ensuring
that employees were not forced to pay out of
their own pocket for work-related expenses or
that the City was not paying for extensive

personal communications. As for the second
prong, the scope of the search was not too
broad. Indeed, the search was an efficient and
expedient way to determine the cause of the
overages. The OPD requested transcripts for
only two months and redacted the off-duty
messages sent/received during the investigation.
The Court also emphasized that the employer
need not utilize the least intrusive search
possible to be constitutional.

This decision is important because it
endorses a public employer’s search of an
employee’s  private  communications  on
government property. There are a myriad of
legitimate reasons an employer may search an
employee for a non-investigatory work-related
purpose or an investigation of a work-related
incident that would make a search of the
employee reasonable under this standard as
applied in Quon.

3

Ballot Measure Regarding Calculation of
Prevailing Wage is a Mandatory Subject
of Bargaining

In Santa Clara County, the County placed
two charter amendments on the ballot, one of
which would have changed the calculation of
prevailing wages used in the determination of
rates of pay for County employees. The full
PERB Board confirmed a determination made
by a PERB ALJ that because the calculation of
prevailing wages is a matter within the scope of
representation, the County had a duty to meet
and confer prior to placing this matter on the
ballot. Thus, by failing to do so, the County
breached its duty to bargain in good faith.
County of Santa Clara, PERB Decision No.
2120-M (2010).
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Public Employee Can Protect Privacy
While Exercising Rights to File Petition
for Writ of Mandate

By Jason H Jasmine

The Third Appellate District recently
affirmed a trial court judgment holding that a
plaintiff can use a fictitious name in the filing of
a petition for writ of mandate. Doe v. Lincoln
Unified School District.

In this case, Jane Doe was a permanent
teacher employed by the Lincoln Unified School
District, placed on sick leave due to concerns
over her mental fitness. Doe sought a writ of
mandate to compel the District to initiate
proceedings under Education Code section
44942 to determine whether she was suftering
from a mental illness to such a degree as to
render her incompetent to perform her duties.
She filed the action under a fictitious name in
order to protect her privacy.

The court issued a peremptory writ of
mandate compelling the District to pay Doe her
full salary during the period she was forced to
use sick leave credits and to reinstate other
accumulated benefits lost during that period.

On appeal, the District argued Doe lacked
standing to pursue her action under a fictitious
name. The Court of Appeal affirmed the trial
court decision, holding that Doe had the right to
pursue this action under a fictitious name. The
Court explained that the requirement of standing
is intended to ensure that an action is brought by
the real party in interest. Thus, the name used
by the party suing is not the question. Rather,
the question is whether the party suing was the
party possessing the rights sued upon. For
purposes of this petition, the Court of Appeal
held that Doe was using the name Jane Doe, and
that her verification of the petition using that
name was appropriate. Because there was no
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dispute over the fact that Doe was the party
injured by the District’s actions, there was no
authority to deny Doe the right to use a fictitious
name in the litigation.

3

California Supreme Court Affirms PERB
Jurisdiction

By Jason Jasmine

We have previously reported (Vol. 21,
No. 3 (Sept. 2008) and Vol. 21, No. 2 (June
2008)) on the status of City of San Jose v.
Operating Engineers Local Union No. 3, and
the dispute regarding PERB’s jurisdiction
regarding threatened employee strikes. The
question posed to the Supreme Court was
whether a public entity must first file an unfair
labor practice charge with PERB and await
PERB’s adjudication before asking a court for
an injunction prohibiting a strike.

The California Supreme Court agreed
with the Court of Appeal, holding that PERB
has initial jurisdiction over a claim by a public
entity that a strike by some or all of its
employees is illegal. Thus, a public entity must
exhaust its administrative remedies before
PERB before seeking judicial relief unless one
of the recognized exceptions to the exhaustion
of administrative remedies requirement is
established. Even where an exception exists,
the Court held that the trial court should afford
“due deference to PERB and issue injunctive
relief only when it is clearly shown that PERB’s
remedy would be inadequate.”

(G20
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County Deputy Coroners Do Not Qualify
as “Local Safety Members” for the
Purpose of Retirement Enhancement

By Jonathan Yank

In Riverside Sheriffs’ Association. v.
Board of Administration of the California
Public  Retirement  System  (2010) 184
Cal. App.4th 1, the Riverside Sheriffs’
Association  (“the  Association”),  which
represents (among others) current and retired
deputy coroners, sought to overturn a decision
of the Board of Administration of the California
Public Employees’ Retirement System (“the
Board”) that deputy coroners do not fall within a
“safety member classification.” The
Association sought to have the deputy coroners
put in this classification because it would have
resulted in them receiving enhanced retirement
benefits under the Public Employees’
Retirement Law (“the PERL”). The PERL
offers such benefits to public employees falling
within a “Safety member classification, which
includes patrol ~members, state peace
officer/firefighter =~ members, state  safety
members, and Jocal safety members” (Gov.
Code § 20371 [emphasis added].) The
Association urged that its deputy coroner
members should be considered “local safety
members.”

Under the PERL, “‘Local safety member’
includes all local police officers, local sheriffs,
firefighters, safety officers, county peace
officers, and school safety members, employed
by a contracting agency who have by contract
been included within this system.” (Gov. Code
§ 20420 [emphasis added].) But it excludes
from the definition of “county peace officer”
those employees “whose functions do not
clearly come within the scope of active law
enforcement service ....”  (Gov. Code §
20436(a).) The Association argued that deputy

coroners are involved in “active law
enforcement” because they are instrumental in
providing law enforcement services to the
community and because the dangers they face in
their work can, at times, be comparable to those
faced by other law enforcement officers (e.g.,
accessing hazardous death scenes, exposure to
potentially-lethal  biological and chemical
hazards, etc.)

The Court of Appeal disagreed, noting
that prior cases had construed the phrase “active
law enforcement” as “intended to mean law
enforcement services normally performed by
police men,” such as “the active enforcement
and suppression of crimes and arrest and
detention of criminals.” Because the Court
found that “their principal functions do not
‘clearly’ fall within the category of active law
enforcement, as section 20436(a) requires[,]” it
determined that deputy coroners could not be
considered “local safety members” within the
meaning of the PERL. Thus, they did not fall
within a “safety member classification” and
were not entitled to the statutory enhanced
retirement benefits.

3

An Upheld Adverse Action Does Not
Preclude a FEHA Retaliation Claim

By Marie Tenny

Despite a finding by the State Personnel
Board (“SPB”) upholding an adverse action
against a civil service employee, “res judicata”
(a final judgment on the merits normally
precluding further proceedings on the matter)
and “collateral estoppel” (when one issue has
already been litigated in a matter, parties are
typically prevented from arguing that issue in
another matter) did not prevent her from
bringing a claim of retaliation under the Fair
Employment and Housing Act (“FEHA”).
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Plaintiff/Respondent Cynthia George was
an ALJ with the California Unemployment
Insurance  Appeals Board  (“Agency”).
Following George’s successful charge that the
Agency was subjecting employees to
differential treatment in the assignment of
travel, she was subsequently allegedly subject to
a continuing series of adverse employment
actions, disciplinary actions, and differential
treatment in her employment, including three
suspensions. She first challenged these
suspensions before the SPB. The SPB revoked
the first suspension in its entirety after
determining that the discipline was unwarranted
and inappropriate. = The second and third
suspensions, however, were reduced, but
discipline was still upheld, because some of the
allegations were supported by the evidence.
George filed a separate FEHA complaint
alleging that the Agency retaliated against her
for her objection to the travel scheduling and
believed that her suspensions were motivated by
retaliatory animus.

Defendants filed a summary judgment
motion alleging that George’s FEHA retaliatory
claim was barred by res judicata and collateral
estoppel. The court held that res judicata does
not prevent an employee from seeking both
internal administrative civil service remedies
through SPB and those remedies available under
FEHA. The court reasoned that because the
proceedings seek to vindicate different primary
rights — the primary right protected by the civil
service system is continued employment while
the primary right protected by FEHA is the right
to be free from invidious discrimination and
from retaliation for opposing discrimination —
res judicata was inapplicable.

Further, the court concluded that the
doctrine of collateral estoppel may preclude a
retaliation claim if the issues decided in the
administrative action eliminate a necessary
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element of the employee’s case. However,
when the Plaintiff alleges that the employer
engaged in a pattern of retaliatory behavior
separate from or in addition to a justified
disciplinary action, the necessary element of the
employee’s case is not eliminated. The question
presented by her FEHA claim had not been
previously litigated, namely, whether George
was treated more harshly than other employees
because she had challenged the ALJ travel
policy. In distinguishing Castillo v. City of Los
Angeles (2001) 92 Cal App.4th 477, the court
emphasized that a civil service hearing could
implicate collateral estoppel to prevent an
employee from bringing a subsequent FEHA
claim that it was disciplined for retaliatory
reasons if the SPB determined that the discipline
was for good cause. The court emphasized that
in this case, the jury was entitled to hear
evidence that some of the allegations of
misconduct were justified, but George must be
permitted to present evidence that the SPB
concluded that some of her suspensions were
unjustified.

This is an important case because it
confirms that employees may vindicate different
primary  rights in  different  forums.
Additionally, an adverse decision in an SPB
hearing does not eliminate the employee’s
FEHA rights and she may subsequently litigate
them if her FEHA claim contains allegations
separate from her discipline.

3
Not all Self-Dealing Creates a Conflict
By Jason Jasmine and Lina Balciunas Cockrell

In Lexin v. Superior Court (2010) 47
Cal.4th 1050, former members of the San Diego
city retirement board were charged with felony
violations of the state conflict of interest statutes
based on a decision by the board to allow the
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city’s pension system to be underfunded in
conjunction with a decision to approve an
increase in pension benefits for all city
employees. During the stock market boom of
the 1990’s, the City reached an agreement with
the board to contribute retirement payments at a
set rate that would increase annually. To prevent
significant underfunding of the pension system,
a safety mechanism was included that required
the City to make a balloon payment if the
funded ratio of the pension plan dropped below
a certain percent. Following the stock market
downturn in 2001, pension plan earnings
significantly decreased and the city faced the
possibility of having to make a $25 million
balloon payment in the next year.

In 2002, during labor negotiations, the
City agreed to give employees increased
pension benefits so long as the retirement board
let the City out of its balloon payment
obligation, which the board voted to do. Six
members of the retirement board were also city
employees who stood to benefit from the
increased pension benefits. Additionally, one of
the board members, a fire captain and president
of the firefighters’ union, secured an agreement
with the City allowing him to combine his union
president salary with his city salary in order to
calculate his retirement benefit (allegedly in
exchange for the underfunding decision).

The California Supreme Court concluded
that the board members’ interest arising from
their ongoing employment with the City, in an
agreement allowing the city to decrease funding
for retirement system, was within the
“government salary” exception to the statute
forbidding public officers from being financially
interested in any contract made by them in their
official  capacity, where the members’
government salary was disclosed to all as a
matter of public record, and their city
employment was a necessary condition of their

service on the board. As to five board members,
this case did not involve the type of divided
loyalties that the statute was intended to
prohibit. Instead, these board members were
also members of the retirement system and
shared common interests with the membership
as a whole. Therefore, the Court dismissed
charges against all but one of the board
members, the president of the fire union.

The Court found that the president of the
fire union stood to gain a greater individual
benefit as a result of the vote to underfund the
pension system. The Court determined that in
exchange for the board vote to postpone the
balloon payment, the president of the fire union
was permitted by the city to receive a retirement
benefit based on both his union salary and his
city salary. The Court concluded because the
specific benefit only applied to that particular
board member, the board member fell within the
scope of the statute. Therefore, that individual
could still be charged with a felony for self-
dealing.

Although this case vindicated five of the
six members of the board, as we are seeing in
the City of Bell, potential conflicts of interest —
especially involving large salaries and pension
increases — are front and center in the public eye
now.
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Jacque Morris Retires from CB&M after
32 years

Clients and friends who call the
Sacramento office of Carroll, Burdick &
McDonough will no longer hear the familiar and
friendly voice of Jacque Morris. She is
retiring just short of 32 years with the firm.
Jacque started out with a short stint working for
an insurance defense firm, but hated the work.
Then, in 1979, she became a secretary in the
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labor department in our San Francisco office. In
1985, she transferred to the Sacramento office
as a legal secretary, and eventually became the
office manager. Jacque says that she has loved
working for the unions and the employees, and
the law firm’s attorneys and staff who fight for
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the rights of public employees, and that is the
only reason why she stayed for so many years.
CB&M is grateful for the many years of
exemplary service that have been rendered by
Jacque to the firm.
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IMPORTANT NOTICE
TO ASSOCIATION BOARD MEMBERS

CBM updates its Association Board Member list quarterly. To assist us in
keeping accurate, up-to-date names of members and their positions on
Association Boards, we would kindly ask you to fill out the form below
and mail it to our Sacramento office to: Carroll, Burdick &
McDonough LLP, 1007 7' Street, Suite 200, Sacramento, CA
95814-3409, Attention: Stephanie Hosey. If you would like to begin
receiving the Labor Beat electronically, please contact Stephanie Hosey at

shosey@cbmlaw.com. In your request, please note whether you would
like to receive both hard copies and an electronic version, or an electronic
version only.

CBM thanks all of you for your help.
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PRESIDENT
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SECRETARY

CB CARROLL, BURDICK
& McDONOUGH LLP

1007 7" Street, Suite 200
Sacramento, CA 95814-3409



