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Pursuant to rule 8.520, subdivision (d), of the California Rules of
Court, Intervenor and Respondent State of California respectfully submits
this brief in response to the supplemental brief filed by Petitioners Cal Fire
Local 2881 and several of its members (together, the Union) on October 5,
2018 regarding recently enacted legislation.

Senate Bill No. 1085 (Stats. 2018, ch. 893, § 1) requires a public
employer to grant a public employee’s request for a reasonable leave of
absence so that the employee may “serve as [a] steward[] or officer[]” of
the employee’s union. During the leave of absence, which may be granted
on “a full-time, part-time, periodic, or intermittent basis,” the employee is
entitled to full compensation and benefits, including “full service credit.”!

The Union argues that this service credit provision is analogous to the
airtime purchase offer, and shows that the Governor and Legislature do not
object to awarding service credit for time spent outside of state service.
According to the Union, the State’s argument that ending the sale of airtime
was necessary to restore the link between public service and pension
benefits is nothing more than a “purely opportunistic” “litigating position.”
(Union’s Suppl. Br. 3.)

The Union’s analogy is false, and its attacks on the State specious.
The distinguishing characteristic of airtime is that it was credited to an
employee in exchange for a cash payment. That is precisely why it was
called air-time—the service credit purchased by an employee did not
reflect or correspond to any actual service. (Answer Br. 15.) To restore the

link between public service and pension benefits, the Legislature needed to

! The employee continues to pay his or her member retirement
contributions during the leave of absence, while the employee’s union
reimburses the employer for all employer retirement contributions, unless
otherwise provided by a collective bargaining agreement.



end this scheme, and did so in a limited manner that protected the rights of
those who already had paid for it. (See id. at pp. 45-47, 53.)

There is no inconsistency between ending the sale of airtime and
authorizing service credit under SB 1085. Unlike airtime, the service credit
authorized under SB 1085 directly corresponds to time actually served
representing one’s fellow employees and attempting to facilitate peaceful
and fruitful employer-employee relations—“endeavors” that the Union
itself asserts “are quintessentially public service,” significantly benefitting
employers and society at large alike. (Union’s Suppl. Br. 3.) Airtime, in
contrast, corresponds to no public service. It is simply purchased through a
financial transaction—time for money. The Union’s false analogy thus
misconstrues the distinction between airtime and legitimate, earned service
credit like that permitted by the Legislature under SB 1085.?

The Union’s argument also mischaracterizes the State’s position. In
its Supplemental Brief, the Union suggests that the State has argued that
“the theory of a pension system . . . require[s] that pension service credit be
exclusively linked to time spent working for the State.” (Union’s Suppl.
Br. 3.) This is incorrect. As stated in its Answer Brief, the State’s position
is that the theory of a pension system requires pension service credit be
earned through public service, not through service to the State of California
exclusively. (Answer Br. 45-47.) Because it corresponds to no public

service and is simply purchased in exchange for cash, airtime severs the

2 The Union insists that airtime—despite not corresponding to actual
service—still reflects government service because employees only become
eligible to purchase it after five years of service. However, the Union
confuses an eligibility requirement for consideration. (Answer Br. 27.)
Employees receive service credit for their first five years, regardless of
whether they purchase airtime. The additional service credit that an
employee is purchasing is for fictional years, separate from any years of
public service.



link between work performed and pension benefits. Recognizing this, the
Governor and Legislature ended the sale of airtime, and the Court of
Appeal properly upheld the legislative decision to protect the integrity of

public pension systems.
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