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Pursuant to rule 8.520, subdivision (d), of the California Rules of 

Court, Intervenor and Respondent State of California respectfully submits 

this supplemental brief to call attention to new appellate authority that was 

not available in time to be included in the State’s briefing on the merits. 

In Hipsher v. Los Angeles County Employees Retirement Association 

(2018) 24 Cal.App.5th 740, review granted September 12, 2018 (S250244), 

the Second District Court of Appeal rejected the inflexible “California 

Rule” proposed here for adoption by Petitioners Cal Fire Local 2881 and 

several of its members (together, the Union).  In doing so, the court joined 

the Court of Appeal here, as well as two additional panels of the First 

District Court of Appeal, in affirming the State’s position that, to be 

constitutional, “a modification of vested pension rights need not invariably 

be accompanied by comparative new advantages.”  (Hipsher, supra, 24 

Cal.App.5th at p. 754; Alameda County Deputy Sheriffs’ Association v. 

Alameda County Employees’ Retirement Assn. (2018) 19 Cal.App.5th 61, 

121, review granted March 28, 2018 (S247095); Cal Fire Local 2881 v. 

California Public Employees’ Retirement System (2016) 7 Cal.App.5th 115, 

130-131, review granted April 12, 2017 (S239958); Marin Assn. of Public 

Employees v. Marin County Employees’ Retirement Assn. (2016) 2 

Cal.App.5th 674, 697-699, review granted November 22, 2016 (S237460); 

see also Answer Br. 35-42.) 

Hipsher further analyzed the language specifically relied upon by the 

Union from Allen v. Board of Administration (1983) 34 Cal.3d 114, 131 

(Reply Br. 24-27), and concluded that, contrary to what the Union argues, 

“the term ‘must’ permeating the Allen opinion was not intended to be given 

the literal and inflexible meaning attributed to it [by petitioner].”  (Hipsher, 

supra, 24 Cal.App.5th at p. 754, quoting Marin, supra, 2 Cal.App.5th at p. 

699.) 
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Finally, Hipsher underscores the “anomalous” results that the Union’s 

inflexible logic would produce here.  (Hipsher, supra, 24 Cal.App.5th at p. 

754.)  The petitioner in Hipsher argued that a new law requiring the 

forfeiture of service credit for periods when a public employee was 

committing job-related felonies was unconstitutional under the California 

Rule, because the statute modified vested pension rights but failed to offer 

offsetting comparable new advantages.  (Id. at p. 753.)  In response, the 

Hipsher court pointed out the “anomalous” outcome that would result from 

following the logic of the Union’s California Rule: public employees who 

had abused their positions and the public’s trust could only be subject to 

limited forfeitures of service credit if the Legislature “reward[ed]” them 

with comparative new advantages.  (Id. at p. 754.) 

Similarly, if the Union’s position were adopted here, the State would 

be forced to implement one of two options, either of which would result in 

the kind of “anomalous” outcome that the Hipsher court identified.  Either 

re-establish an unworkable airtime scheme that undermines the theory of a 

pension system (JA 392); exacerbates serious shortages of firefighters, 

school staff, and correctional staff (JA 314-315, 393); has a well-

documented history of incurring unfunded employer liability (directly 

contrary to the Legislature’s intent) (JA 316-321); and would necessarily 

continue to incur unfunded liabilities because nobody can accurately project 

at any single point in time the amount of contributions actually needed to 

cover the true “increase in employer liability” of an individual’s airtime 

purchase (Gov. Code, § 21052; Answer Br. 51-52).  Or, provide state 

employees with a “new advantage” that is somehow “comparable” to the 








