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On the Home Front 
MAJ’S LAWDRAGONS 

 
Messing Adam & Jasmine’s namesakes are listed this 
year on Lawdragon’s 2020 list of the 500 leading plaintiff 
employment lawyers in the country, Lawdragon’s “indis-
pensable guide to the heroic lawyers throughout the U.S. 
working to ensure that workers’ rights are respected and 
fairly compensated.”  Nominations to this list come from 
both peers and adversaries and are thoroughly vetted.  
We are very proud of Gary Messing, Gregg Adam, and 
Jason Jasmine for their inclusion in this prestigious list-
ing, whose very purpose embodies our mission — advo-
cating on behalf of our clients and working persons eve-
rywhere.   
 

Fighting the Good Fight 
MAJ OBTAINS PRECEDENTIAL COURT DECISION RE-
VERSING DISCIPLINARY “DO-OVER” 

 
American baseball legend Yogi Berra claimed, “It ain’t 
over till it’s over,” and in a recent state employee disci-
pline case, it took an appellate court decision to deter-
mine exactly what this means.  In the case of Chaplin v. 
State Personnel Board (2020) 54 Cal.App.5th 1104, the 
First District Court of Appeal ruled that once the statuto-
ry deadline passes and the employee chooses not to ap-
peal the discipline to the State Personnel Board (“SPB”), 
that discipline is final and the hiring authority may not 
later rescind it and impose new discipline. 

The Court’s decision ends a long, tumultuous saga for 
three CAL FIRE firefighters, represented throughout the 
proceedings by Gary M. Messing and Lina Balciunas 
Cockrell.  The firefighters’ original discipline included a 
single-step demotion. In the notice of adverse action, 
CAL FIRE commended them for their honesty in the in-
vestigation and expressly allowed them to remain eligi-
ble to compete for promotions.  All three accepted their 
discipline and the deadline to appeal to the SPB passed. 
When two of the three firefighters re-promoted less than 
two months after the effective date of the discipline, the 
media publicly denounced CAL FIRE for the “promotional 
boomerangs” and queried why the discipline did not 
“stick.”  Embarrassed, CAL FIRE’s director withdrew the 
original discipline, paid the firefighters backpay, and 
served new adverse actions, demoting all three to entry 
level firefighter classifications.  The new discipline was 
based on the same general factual allegations as the 

original and contained the same supporting materials, 
but this time CAL FIRE charged all three firefighters with 
dishonesty. 

All three appealed this “do-over” to the SPB. There was 
no statute, regulation, or precedential SPB decision that 
addressed the propriety of withdrawing discipline and 
issuing new, more severe discipline on the same underly-
ing misconduct after the time to appeal had passed and 
with no appeal pending. Despite this, the SPB upheld the 
new discipline. 

The firefighters filed a lawsuit challenging the SPB deci-
sion.  But the San Francisco County Superior Court ruled 
that, based on the SPB’s rulemaking authority, the SPB 
had the discretion to determine that when a state hiring 
authority withdraws an adverse action and provides the 
employee backpay, it “wipes the slate clean,” allowing the 
hiring authority to issue a second discipline arising out of 
substantially the same misconduct. 

The Court of Appeal disagreed, ruling that Government 
Code section 19575—which gives the employee 30 days 
to appeal discipline—also makes the discipline final if the 
employee chooses not to appeal.  The court denounced 
the SPB’s “ad hoc” rulemaking, holding that although the 
SPB has authority to designate its decisions as preceden-
tial, which serves to create state policy, this authority is 
not absolute.  The court concluded there was no prece-
dent for the withdrawal procedure after the appeal limi-
tations period had passed and that it was improper to 
create a rule that conflicts with the plain language of 
Government Code section 19575.  The court directed 
that, for the two firefighters who did not appeal the orig-
inal discipline, the SPB grant the motions to dismiss the 
new discipline and reinstate the original discipline.  Both 
firefighters will be entitled to receive all backpay and 
benefits, plus interest, that they have lost over the last 
five years as a result of CAL FIRE’s and the SPB’s improp-
er actions. 

However, the Court of Appeal upheld the “do-over” disci-
pline for the third firefighter who (following the media 
blitz) applied for and was granted leave to file a late ap-
peal with the SPB on the original discipline.  Because his 
appeal of the original discipline was still pending, the 
court ruled it was not “final” when the CAL FIRE director 
withdrew it and imposed the new discipline.  Thus, alt-
hough filing an appeal with SPB allowed the firefighter to 
challenge the original discipline, it also allowed CAL FIRE 
to withdraw the discipline, provide him backpay, and 
impose new discipline.  The firefighter could then appeal 
the new discipline through the normal process at the 
SPB. 

http://majlabor.com/wp-content/uploads/2020/12/Chaplin-v-State-Personnel-Board.pdf
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The Court of Appeal certified its decision for publication, 
which means that it is precedential authority impacting 
employees statewide.  While the split outcome for the 
three firefighters was unexpected, it provides a clear rule 
on the finality of discipline that state employees can rely 
on moving forward. 

Additionally, the Court’s analysis supports that local or-
dinances and policies that have similar rules as those 
considered in this case should be interpreted in a similar 
manner.  Most, if not all, local agencies have deadlines 
for when an employee can appeal discipline.  So, if an 
employee chooses not to appeal, the local agency should 
not be able to withdraw the original discipline and im-
pose new discipline after the deadline passes (like CAL 
FIRE attempted to do).  And the local agency should not 
be able to use an ad hoc rulemaking process to change 
the administrative rules that the employee relied on (like 
the SPB attempted to do).  An arbitrator or trial court 
judge will likely find the Court of Appeal’s decision per-
suasive on this issue, broadening the impact of the two 
firefighters’ victory in this case. 

MERCED POA SETTLES FLSA LAWSUIT FOR $250,000 
 

The Merced Police Officers Association recently settled 
a lawsuit against the City of Merced for FLSA claims relat-
ing to holiday in lieu pay.  The collective action was filed 
by Gary Messing on behalf of the current POA President, 
Nathaniel McKinnon, and all others similarly situated. 
McKinnon v. City of Merced, Case No. 1:18-CV-01124-LJO-
SAB was filed in federal court in 2018 alleging that the 
City failed to include the value of holiday in lieu pay in 
the calculation of overtime compensation for Police Of-
ficers and Sergeants (as well as several Refuse Equip-
ment Operators). 

The lawsuit was hotly contested, and the POA had to re-
sist a motion to dismiss that was filed by the City.  After 
the Court ruled in favor of the POA, settlement negotia-
tions ensued.  The case involved a full-day mediation and 
the use of an expert financial consultant due to the 
complexity of the City’s payroll records.  In settlement, 
the City paid $250,000 to 75 plaintiffs who participated in 
the recovery.  Out of the $250,000, over $106,000 was 
paid to the individual plaintiffs and the remainder was 
paid in attorney fees and costs. 

The settlement covered a period beginning three years 
before the filing of the lawsuit.  The settlement award 
was divided for each individual, 50% going to backpay 
and 50% to liquidated damages.  Additionally, during the 
course of the litigation, the City began to include holiday 
in lieu pay in the calculation of overtime compensation. 

President McKinnon was pleased that the case settled 
favorably for the POA and that all the eligible employees 
received their settlement payments before November. 

James W. Henderson, Jr., in our Sacramento office , 
pulled the laboring oar in the case, litigating in the trial 
court, preparing for mediation, and assisting in settling 
the case. 

OVERTIME SETTLEMENTS—WHY NOW? 
 

CAL FIRE, Local 2881 is the exclusive recognized employee 
organization representing the bargaining unit of more than 
6,000 state-employed firefighters up and down the State of 
California.  CAL FIRE is comprised of 21 units, and the River-
side Unit is the largest, with approximately 1,000 members.  
The following article was originally published in CAL FIRE 
Local 2881’s publication FIRE FRONT in the Winter Edition of 
2020. 

The Settlements 

Over the past year, as a result of settlements between 
CAL FIRE Local 2881 (the “Union or “L2881”) and the 
State, Union members have received and will be receiv-
ing back pay and damages in excess of $26 million dol-
lars. 

The overtime settlements covered violations of the 
Memorandum of Understanding (“MOU”) and of the 
Federal Fair Labor Standards Act (“FLSA”).  The first case 
involved settlement for over $4.1 million dollars in back 
pay and interest for over 2,400 cadets who attended the 
Firefighter and Chief Officer Academy (“COA”) and were 
required to perform uncompensated work in their off-
duty hours.  Cadets were required to start working three 
hours before the scheduled start time of their shift, in-
cluding cleaning the academy dormitories, engaging in 
physical training, holding meetings, preparing hoselay 
evolutions and preparation for other activities during the 
day, etc.  The settlement covered time worked back to 
November 2013.   

The next settlement involved L2881 peace officers who 
attended the POST academy.  Approximately 60 peace 
officers recovered nearly $500,000 in back pay plus in-
terest for unpaid overtime that was due and owing for 
activities similar to those in the Firefighter and COA 
academy case above.  The settlement covered acade-
mies going back to February 2015.   

Next, was a settlement of nearly $5 million in back pay 
and damages for approximately 800 members who re-
ceived cash in lieu of medical or dental insurance.  The 
State violated the FLSA by not including the value of the 
cash received for waiving CoBEN benefits in the calcula-
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tion of the regular rate of pay for overtime as required 
by the FLSA.  In addition to the back pay, employees re-
ceived liquidated damages equal to 50% of the back pay 
owed each member.  Since this settlement increased the 
overtime rate for regularly worked overtime (Extended 
Duty Week Compensation or “EDWC”), this settlement 
also boosted those employees’ final compensation for 
retirement purposes. 

Next up was the paramedic overtime case which yielded 
in excess of $16.4 million dollars in back pay and damag-
es for approximately 840 paramedics, due to the State’s 
failure to include the paramedic annual recruitment and 
retention differential in the overtime rate as required 
under the FLSA.  Like the CoBEN cash option settlement, 
this increase affects EDWC and therefore increases re-
tirement calculations of final compensation. 

Why Now? 

You may ask how it is that these violations have only re-
cently been discovered.  In fact, under the FLSA, there 
have been waves of litigation across the nation regarding 
various aspects of the law as it applies to private and 
public employees.  There have been literally thousands 
of lawsuits filed in the past decade alone. 

Probably the most significant reason why there can be 
delays in discovering contract and labor law violations is 
that there are often disconnects between impacted em-
ployees and knowledgeable union representatives and 
between employees and union representatives with their 
legal counsel.  Even highly trained union officers and job 
stewards cannot be experts on the complexities and the 
nuances of contract law or federal law.  Union officers 
and union attorneys who have good knowledge of con-
tract and labor laws may not know that violations are 
occurring if they don’t get information from the rank and 
file.  Legal counsel, who are more knowledgeable about 
legal requirements, often are not aware of the working 
conditions and pay practices that exist for employees 
that may constitute violations. 

Notably, similar disconnects occur on the management 
side.  HR personnel, as well as in-house and contracted 
outside labor counsel are employed for the very purpose 
of avoiding violations of the law of the sorts that gave 
rise to the cases at CAL FIRE.   

Nonetheless, as with many other cases resolved nation-
ally, in CAL FIRE’s case damages were assessed and the 
statute of limitations was lengthened, based on the fact 
that the State employer was actually presumed to have 
acted in bad faith and willfully by not knowing and apply-
ing the law correctly. 

It should be noted that the current administration of CAL 
FIRE and CalHR have been more than cooperative in at-
tempting to evaluate and resolve these matters in a 
manner consistent with the State’s legal obligations. 

History 

Some large public entities, like the State of California, 
have struggled with their obligations based on the histo-
ry of how the FLSA has come to be applied to them.  The 
FLSA was initially adopted in 1938, after the Great De-
pression and was applied only to private sector employ-
ees.  It required minimum wage (25¢ per hour) and over-
time to be paid at the rate of time and a half.  There 
were also prohibitions against child labor.  The overtime 
provisions were adopted to encourage expanding the 
number of workers by requiring overtime to be paid at a 
rate that made it less advantageous to pay overtime and 
more economical to hire more workers instead. 

In 1974, the Act was amended to dramatically expand 
the coverage of the FLSA to include states, cities and 
counties.  However, later in 1974, in a case called Nation-
al League of Cities v. Usery, the U.S. Supreme Court held 
that the FLSA could not apply to state and local govern-
ments because public entities were not engaged in inter-
state commerce and thus were not subject to the Com-
merce Clause of the U.S. Constitution.  However, the U.S. 
Supreme Court flip-flopped in 1985 in Garcia v. San Anto-
nio Transit District surprising state and local governments 
which were then once again subject to the coverage of 
the FLSA. 

Understandably, many public entities, particularly large 
ones like the State of California, were left with layers of 
different laws, some of which were retained and others 
which were discarded, each time the U.S. Supreme Court 
changed the law.  No doubt, this led to some of the con-
fusion that gave rise to violations like the ones at CAL 
FIRE. 

As stated earlier, waves of litigation swept through the 
United States, starting in the late 1980s after the Garcia 
Supreme Court decision, with challenges to whether em-
ployees were properly classified as exempt from the 
overtime provisions of the Act.  Under the Fair Labor 
Standards Act, exemptions from overtime were available 
if employees earned above a certain amount of salary 
and were exempt as administrators, supervisors or pro-
fessionals based on their duties.  Additionally, there are 
exemptions from the 40-hour work week threshold for 
overtime available to firefighters and peace officers.  This 
exemption led to a lawsuit we filed on behalf of CAL FIRE 
peace officers alleging that they were improperly ex-
empted under the provisions that apply to firefighter 
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hours as opposed to the lower threshold of hours for 
overtime set for peace officers. 

MAJ partner Gary Messing was involved in one of the 
first exemption cases which we litigated in the 1980s on 
behalf of Special Agents of the Department of Justice 
who were misclassified as “professionals” under the FLSA 
and therefore denied overtime compensation.  The deci-
sion in that case led to a spate of additional litigation, 
many cases which were also handled by our firm (at that 
time Carroll Burdick & McDonough), on behalf of other 
State and local employees as well as then “CDF Firefight-
ers” (now L2881).  The latest wave of cases is now about 
what is included in the regular rate of pay and what is 
the proper way to calculate it (like some of our CAL FIRE 
cases described above).  There is so much litigation, a 
national weekly publication is devoted just to firefighter 
overtime cases (FirefighterOvertime.org). 

Other Causes of Litigation 

Litigation has also been spurred by changes in the Fed-
eral Regulations and Department of Labor Interpreta-
tions that are issued by different administrations of the 
Federal Government that interpret the Fair Labor Stand-
ards Act differently depending on the political orienta-
tion of the administration in power at the time.  The reg-
ulations and interpretations by the Department of Labor 
do not supersede statutes, but are relied upon by the 
Courts in interpreting the laws. 

California and U.S. appellate and Supreme Court deci-
sions interpreting the FLSA as well as California wage 
and hour laws have also been changing and evolving 
since the 1980s.  Just in the past few years there have 
been a series of cases from the California Supreme Court 
dealing with what constitutes pre- and post-shift work, 
what the relationship is between California labor laws 
and the federal labor laws, and the weight California 
Wage and Hour Orders have in relation to State and fed-
eral law.  U.S. Supreme Court decisions have recently 
changed the interpretation of when employees must get 
paid before and after their shifts when donning and doff-
ing their uniforms, when traveling to and from the work 
site, etc. 

Violations can also occur simply by employers imple-
menting new software for updated payroll systems.  Er-
rors in the calculation of the correct amount of overtime 
can be overlooked for years when this occurs. 

How Violations Were Discovered at CAL FIRE 

The evolution of the cases brought on behalf of the Un-
ion have their genesis in the lockdown of the academies.  
Our law firm was asked to challenge the lockdown as a 
unilateral change in past practice since the academy had 

always been open.  In so doing, we discovered that ca-
dets were working large amounts of overtime in their 
off-duty hours without any compensation.  That case led 
to the POST academy case and also an audit of overtime 
practices, which revealed FLSA violations including the 
failure to include the paramedic recruitment and reten-
tion differential in the overtime rate and the cash in lieu 
of CoBEN benefits.  Those cases have led to additional 
cases that we are still pursuing on behalf of Local 2881 
and its members. 

It is noteworthy that these are not the only legal issues 
that result from miscommunications or the lack of com-
munication between the rank and file and the leadership 
of the union.  The Memorandum of Understanding be-
tween the State and the Union prohibits unilateral 
changes in wages, hours and other terms and conditions 
of employment.  Therefore, when changes occur that 
could be challenged as violations of the MOU, it is critical 
that rank and file employees make their union repre-
sentatives aware of that.  Unfortunately, we have re-
peatedly discovered that unilateral legal changes are not 
reported to union officers, and often when they are re-
ported, the information is inaccurate.  The delays may 
make it difficult to enforce the MOU.  The takeaway is 
that you should err on the side of overcommunication.  
Do not assume that your representatives know what the 
practices are at the local level at which you work, or that 
they are aware of unlawful changes if you don’t advise 
them. 

The Union continues to work to obtain appropriate com-
pensation for its members.  As noted above, overtime 
cases still in the pipeline may result in additional com-
pensation for Local 2881 members. 
 

Around the State 
NEW LAW MAKES IT A CRIME TO PHOTOGRAPH 
DECEASED PERSONS AT ACCIDENT SCENE FOR 
NON-WORK REASONS 
By Jason Jasmine 

On January 26, 2020, retired NBA superstar Kobe Bryant 
died in a helicopter crash along with his 13-year-old 
daughter and seven other people.  In an invasion of pri-
vacy lawsuit, Bryant’s widow alleges that Los Angeles 
County Sheriff’s deputies who responded to the scene 
shared unauthorized graphic photos of the crash site.  
When criticized for not disciplining the deputies, L.A. 
County Sheriff Alex Villanueva said that while the de-
partment had a policy against taking and sharing crime 
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rors in the calculation of the correct amount of overtime 
can be overlooked for years when this occurs. 

How Violations Were Discovered at CAL FIRE 

The evolution of the cases brought on behalf of the Un-
ion have their genesis in the lockdown of the academies.  
Our law firm was asked to challenge the lockdown as a 
unilateral change in past practice since the academy had 

always been open.  In so doing, we discovered that ca-
dets were working large amounts of overtime in their 
off-duty hours without any compensation.  That case led 
to the POST academy case and also an audit of overtime 
practices, which revealed FLSA violations including the 
failure to include the paramedic recruitment and reten-
tion differential in the overtime rate and the cash in lieu 
of CoBEN benefits.  Those cases have led to additional 
cases that we are still pursuing on behalf of Local 2881 
and its members. 

It is noteworthy that these are not the only legal issues 
that result from miscommunications or the lack of com-
munication between the rank and file and the leadership 
of the union.  The Memorandum of Understanding be-
tween the State and the Union prohibits unilateral 
changes in wages, hours and other terms and conditions 
of employment.  Therefore, when changes occur that 
could be challenged as violations of the MOU, it is critical 
that rank and file employees make their union repre-
sentatives aware of that.  Unfortunately, we have re-
peatedly discovered that unilateral legal changes are not 
reported to union officers, and often when they are re-
ported, the information is inaccurate.  The delays may 
make it difficult to enforce the MOU.  The takeaway is 
that you should err on the side of overcommunication.  
Do not assume that your representatives know what the 
practices are at the local level at which you work, or that 
they are aware of unlawful changes if you don’t advise 
them. 

The Union continues to work to obtain appropriate com-
pensation for its members.  As noted above, overtime 
cases still in the pipeline may result in additional com-
pensation for Local 2881 members. 
 

Around the State 
NEW LAW MAKES IT A CRIME TO PHOTOGRAPH 
DECEASED PERSONS AT ACCIDENT SCENE FOR 
NON-WORK REASONS 
By Jason Jasmine 

On January 26, 2020, retired NBA superstar Kobe Bryant 
died in a helicopter crash along with his 13-year-old 
daughter and seven other people.  In an invasion of pri-
vacy lawsuit, Bryant’s widow alleges that Los Angeles 
County Sheriff’s deputies who responded to the scene 
shared unauthorized graphic photos of the crash site.  
When criticized for not disciplining the deputies, L.A. 
County Sheriff Alex Villanueva said that while the de-
partment had a policy against taking and sharing crime 
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scene photos, that policy did not apply to accident 
scenes. 

In response, the Legislature passed A.B. 2655, making it 
a misdemeanor for first responders (including law en-
forcement and firefighters) to take unauthorized photo-
graphs of deceased persons at accident or crime scenes.  
Violators of the new law will be subject to fines of up to 
$1,000 per offense.  Informally known as the Kobe Bry-
ant Law, A.B. 2655 applies to photographs taken by any 
means, including with personal electronic devices or de-
partment-issued devices.  Photographs are only permit-
ted if they are taken for an official law enforcement pur-
pose or to advance a genuine public interest.  The law, 
which goes into effect on January 1, 2021, also allows law 
enforcement to obtain a warrant to seize a first re-
sponder’s personal electronic devices that may contain 
evidence of a violation. 

At first blush, it appears the law simply requires first re-
sponders to use common sense and decency.  But it is 
more complicated than that.  Obviously, first responders 
should not use their personal devices to record images 
of dead bodies at crime and accident scenes for their 
own purposes.  But when is a picture taken for “an offi-
cial law enforcement purpose” or “to advance a genuine 
public interest”?  Many departments have body-worn 
camera policies that require employees to record when-
ever responding to a call for service; others give employ-
ees discretion on when to record.  Some departments do 
not have body-worn camera policies, but allow employ-
ees to use their own personal body-worn cameras.  
These and many other nuances with respect to body-
worn cameras raise questions that do not have clear an-
swers in relation to A.B. 2655. 

For example, if an employee is required to wear a body-
worn camera when responding to crime and accident 
scenes, presumably images captured by the camera in 
these situations would have an “official law enforcement 
purpose.”  However, it is possible that in some jurisdic-
tions the employee will be under tremendous pressure 
to justify why the body-worn camera was recording, es-
pecially if the employee has discretion on when to rec-
ord.  This possibility becomes even more realistic in situ-
ations where the employee has discretion on whether to 
wear a body-worn camera at all. 

While we appreciate the rationale for this new law, and 
intentional violations are easy to avoid, first responders 
should be wary of accidentally violating the law.  Labor 
organizations would be wise to attempt to negotiate pol-
icies and training that provide clear guidelines to protect 
employees from unintentional violations. 

GOVERNOR SIGNS ALL BUT ONE POLICING RE-
FORM BILL 
By David Kruckenberg 

As discussed in our September 2020 issue of the Labor 
Beat, “Legislature Hurries to Pass Policing Reform Bills by 
Deadline,” the Legislature passed and sent to the Gover-
nor seven bills that were proposed in response to the 
public call for policing reform in the state.  The Governor 
took action on each of these bills, signing all but one into 
law.  These new laws make significant changes to law 
enforcement in the state. 

Two enacted bills will likely result in some officers facing 
multiple investigations that could lead to discipline or 
criminal charges.  A.B. 1506 requires the Attorney Gen-
eral to investigate all officer-involved shootings that re-
sult in the death of a person who is not in possession of 
a “deadly weapon.”  Deadly weapon is defined to include, 
but is not limited to: “any loaded weapon from which a 
shot, readily capable of producing death or other serious 
physical injury, may be discharged, or a switchblade 
knife, pilum ballistic knife, metal knuckle knife, dagger, 
billy, blackjack, plastic knuckles, or metal knuckles”  
A.B. 1185 authorizes a county to create a civilian over-
sight board and/or an inspector general’s office to assist 
the board of supervisors in their oversight of the county 
sheriff.  These oversight boards and inspectors general 
will have the power to issue subpoenas to compel per-
sons and agencies to produce documents and provide 
witness testimony.  Both of these new laws raise con-
cerns about officers facing potential double jeopardy 
due to concurrent criminal investigations by local and 
state prosecutors. 

The Governor signed four other bills considered to be 
part of the Legislature’s broader response to the call for 
policing reform.  A.B. 1196 prohibits a law enforcement 
agency from authorizing officers to use any choke hold 
or carotid restraint.  No exception is made, even for situ-
ations that justify use of deadly force.  A.B. 846 adds to 
the qualifications for obtaining peace officer certification.  
Specifically, it requires an applicant to be found “free 
from any … bias against race or ethnicity, gender, na-
tionality, religion, disability, or sexual orientation.”  This 
includes implicit bias, and it will be up to the P.O.S.T. 
Commission to develop standards for determining 
whether an applicant is free from such bias.  Be on the 
lookout for notice from P.O.S.T. about its development of 
such standards. 

S.B. 203 expands a protection in existing law so that all 
persons under 18 years old must receive legal counsel 
before they are subjected to a custodial interrogation or 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB2655
http://majlabor.com/wp-content/uploads/2020/09/Bill-Text-AB-1506-Police-use-of-force_.pdf
http://majlabor.com/wp-content/uploads/2020/09/Bill-Text-AB-1185-County-board-of-supervisors_-sheriff-oversight_.pdf
http://majlabor.com/wp-content/uploads/2020/09/Bill-Text-AB-1196-Peace-officers_-use-of-force_.pdf
http://majlabor.com/wp-content/uploads/2020/09/Bill-Text-AB-846-Public-employment_-public-officers-or-employees-declared-by-law-to-be-peace-officers_.pdf
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB203
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waive their Miranda rights.  This bill also permanently 
enshrines this in law.   Finally, S.B. 480 prohibits officers 
from wearing camouflaged uniforms that resemble mili-
tary uniforms. Uniforms with sufficient markings to iden-
tify them as peace officers are exempt.  SWAT and sniper 
teams and officers of the state Department of Fish & 
Wildlife are entirely exempt. 

However, the Governor vetoed S.B. 629, which would 
have allowed journalists to enter areas that police close 
to the public in response to a protest.  It also would have 
exempted journalists from citation for failure to dis-
perse, violation of curfew, and willful obstruction of a 
peace officer under Penal Code section 148(a)(1).  In his 
veto message, Governor Newsom wrote: 

Media access to public gatherings – especially pro-
tests – is essential for a functioning democracy, and 
law enforcement should not be able to interfere with 
those efforts.   But I am concerned that this legisla-
tion too broadly defines a “duly authorized repre-
sentative of a news service, online news service, 
newspaper, or radio or television station or net-
work.”  As written, this bill would allow any person 
who appears to be engaged in [news gathering] to 
have access to a restricted law enforcement area.  
This could include those individuals who pose a se-
curity risk – such as white nationalists, extreme an-
archists or other fringe groups with an online pres-
ence. 

Governor Newsom indicated that, instead, he would im-
plement unspecified measures to protect journalist ac-
cess by executive action and would work with the Legis-
lature to pass bills on this topic next session. 

One concern and another hope of opponents of the Leg-
islature’s efforts on policing reform fizzled out in the end.  
Some were concerned that the Governor would call a 
special session to allow the Legislature to reconsider bills 
it failed to pass.   

This included S.B. 731, which would have stripped peace 
officers and law enforcement agencies of qualified im-
munity against certain civil rights lawsuits under Califor-
nia law.  It also would have created a process for peace 
officers to be decertified by the state P.O.S.T. Commis-
sion and thereby lose their peace officer status.  Another 
unpassed bill was S.B. 776, which would have significant-
ly broadened the scope of peace officer personnel rec-
ords subject to disclosure under the California Public 
Records Act.   Ultimately, however, the Governor did not 
call a special session. 

Also, some suggested that bills passed by the Legislature 
during its final push before the August 31st deadline 
could be challenged in court as unconstitutional, due to 
the Senate requiring 10 Republican senators to vote re-
motely after they were potentially exposed to COVID-19.  
But, even if all remote votes were discounted, each of 
the above bills still had sufficient votes to pass.  So, a 
lawsuit would not change the outcome on any of these 
six bills that the Governor signed into law. 

We expect that when the Legislature reconvenes next 
year for the 2020-2021 regular session, it will consider 
more bills addressing the call for policing reform.  And 
we are confident that, similar to the bills passed this 
year, some of them will raise concerns that they under-
cut the ability of officers to effectively perform their du-
ties.  We continue to hope that the Legislature will pass 
reasonable measures that take into consideration the 
needs of law enforcement officers. 

LAW ENFORCEMENT OFFICER HAS DUTY OF REA-
SONABLE CARE TO ARRESTEE IN CUSTODY 
By Wendi J. Berkowitz 

In a case decided in late summer, California extended 
legal liability to law enforcement officers who arrest but 
do not yet book a suspect, and who negligently do not 
seek medical assistance for the suspect.  In Frausto v. 
Department of California Highway Patrol (Aug. 21, 2020, 
No. A156552), the First District Court of Appeal affirmed 
a jury verdict awarding over $800,000 to family members 
of an arrestee in a wrongful death lawsuit against the 
CHP and certain officers. 

The court considered a number of important questions, 
including whether the arresting officers had a duty to 
obtain a medical examination for the arrestee under the 
circumstances.  The court’s decision on this question 
made new law, expanding the rule established in Giraldo 
v. Department of Corrections and Rehabilitation (2008) 168 
Cal.App.4th 231 that a duty to take reasonable care is 
created by the “special relationship” between prisoners 
and those holding them in custody. 

In Frausto, the arresting officers saw the arrestee (John 
Cornejo) put something in his mouth and start chewing.  
It was a bag of methamphetamine, but he repeatedly 
told the officers it was gum and then swallowed it.  There 
was conflicting evidence about whether anyone saw a 
plastic bag or heard anyone mention a bag.  In a search 
of Cornejo’s car, officers found a methamphetamine pipe 
and a Brillo pad.  Cornejo consistently rejected any med-
ical attention, both at the time of arrest and after he had 
been brought to jail.  Numerous officers warned him that 
if he had swallowed a drug instead of gum, he could be 
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waive their Miranda rights.  This bill also permanently 
enshrines this in law.   Finally, S.B. 480 prohibits officers 
from wearing camouflaged uniforms that resemble mili-
tary uniforms. Uniforms with sufficient markings to iden-
tify them as peace officers are exempt.  SWAT and sniper 
teams and officers of the state Department of Fish & 
Wildlife are entirely exempt. 

However, the Governor vetoed S.B. 629, which would 
have allowed journalists to enter areas that police close 
to the public in response to a protest.  It also would have 
exempted journalists from citation for failure to dis-
perse, violation of curfew, and willful obstruction of a 
peace officer under Penal Code section 148(a)(1).  In his 
veto message, Governor Newsom wrote: 

Media access to public gatherings – especially pro-
tests – is essential for a functioning democracy, and 
law enforcement should not be able to interfere with 
those efforts.   But I am concerned that this legisla-
tion too broadly defines a “duly authorized repre-
sentative of a news service, online news service, 
newspaper, or radio or television station or net-
work.”  As written, this bill would allow any person 
who appears to be engaged in [news gathering] to 
have access to a restricted law enforcement area.  
This could include those individuals who pose a se-
curity risk – such as white nationalists, extreme an-
archists or other fringe groups with an online pres-
ence. 

Governor Newsom indicated that, instead, he would im-
plement unspecified measures to protect journalist ac-
cess by executive action and would work with the Legis-
lature to pass bills on this topic next session. 

One concern and another hope of opponents of the Leg-
islature’s efforts on policing reform fizzled out in the end.  
Some were concerned that the Governor would call a 
special session to allow the Legislature to reconsider bills 
it failed to pass.   

This included S.B. 731, which would have stripped peace 
officers and law enforcement agencies of qualified im-
munity against certain civil rights lawsuits under Califor-
nia law.  It also would have created a process for peace 
officers to be decertified by the state P.O.S.T. Commis-
sion and thereby lose their peace officer status.  Another 
unpassed bill was S.B. 776, which would have significant-
ly broadened the scope of peace officer personnel rec-
ords subject to disclosure under the California Public 
Records Act.   Ultimately, however, the Governor did not 
call a special session. 

Also, some suggested that bills passed by the Legislature 
during its final push before the August 31st deadline 
could be challenged in court as unconstitutional, due to 
the Senate requiring 10 Republican senators to vote re-
motely after they were potentially exposed to COVID-19.  
But, even if all remote votes were discounted, each of 
the above bills still had sufficient votes to pass.  So, a 
lawsuit would not change the outcome on any of these 
six bills that the Governor signed into law. 

We expect that when the Legislature reconvenes next 
year for the 2020-2021 regular session, it will consider 
more bills addressing the call for policing reform.  And 
we are confident that, similar to the bills passed this 
year, some of them will raise concerns that they under-
cut the ability of officers to effectively perform their du-
ties.  We continue to hope that the Legislature will pass 
reasonable measures that take into consideration the 
needs of law enforcement officers. 

LAW ENFORCEMENT OFFICER HAS DUTY OF REA-
SONABLE CARE TO ARRESTEE IN CUSTODY 
By Wendi J. Berkowitz 

In a case decided in late summer, California extended 
legal liability to law enforcement officers who arrest but 
do not yet book a suspect, and who negligently do not 
seek medical assistance for the suspect.  In Frausto v. 
Department of California Highway Patrol (Aug. 21, 2020, 
No. A156552), the First District Court of Appeal affirmed 
a jury verdict awarding over $800,000 to family members 
of an arrestee in a wrongful death lawsuit against the 
CHP and certain officers. 

The court considered a number of important questions, 
including whether the arresting officers had a duty to 
obtain a medical examination for the arrestee under the 
circumstances.  The court’s decision on this question 
made new law, expanding the rule established in Giraldo 
v. Department of Corrections and Rehabilitation (2008) 168 
Cal.App.4th 231 that a duty to take reasonable care is 
created by the “special relationship” between prisoners 
and those holding them in custody. 

In Frausto, the arresting officers saw the arrestee (John 
Cornejo) put something in his mouth and start chewing.  
It was a bag of methamphetamine, but he repeatedly 
told the officers it was gum and then swallowed it.  There 
was conflicting evidence about whether anyone saw a 
plastic bag or heard anyone mention a bag.  In a search 
of Cornejo’s car, officers found a methamphetamine pipe 
and a Brillo pad.  Cornejo consistently rejected any med-
ical attention, both at the time of arrest and after he had 
been brought to jail.  Numerous officers warned him that 
if he had swallowed a drug instead of gum, he could be 

http://majlabor.com/wp-content/uploads/2020/09/Bill-Text-SB-480-Law-enforcement-uniforms_.pdf
http://majlabor.com/wp-content/uploads/2020/09/Bill-Text-SB-629-Public-peace_-media-access_.pdf
http://majlabor.com/wp-content/uploads/2020/09/Bill-Text-SB-731-Peace-Officers_-certification_-civil-rights_.pdf
http://majlabor.com/wp-content/uploads/2020/09/Bill-Text-SB-776-Peace-officers_-release-of-records_.pdf
https://www.courts.ca.gov/opinions/documents/A156552.PDF
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in medical danger and they would see that he was pro-
vided with medical attention, but he continued to decline 
medical help.  Only after CHP transported Cornejo to jail 
and left him in the custody of jail staff did Cornejo start 
exhibiting outward signs of drug intoxication, ultimately 
dying.  Cornejo’s parents, the Fraustos, later filed a law-
suit alleging wrongful death and won at trial. 

In affirming the jury verdict, the Court of Appeal reiterat-
ed the long-standing rule that law enforcement officers 
do not owe a duty of care to the general public unless 
they have assumed a duty to provide some level of pro-
tection and then fail to do so, or take actions that affirm-
atively increase the risk of harm to a person.   

The court found a “special relationship” existed between 
Cornejo and the CHP officers because an arrestee in cus-
tody is vulnerable and dependent.  The court distin-
guished Cornejo’s situation from prior cases where 
courts did not find any special relationship.  Examples of 
these include: (1) a driver whose car the police impound-
ed after being stopped for driving without a license, was 
not taken into custody, and subsequently was injured in 
a car crash on the way home; (2) an individual whom po-
lice saw in a laundromat with, and who was subsequent-
ly attacked by, a person suspected of previous attacks; 
and (3) a driver who was injured in a crash with a drunk 
driver whom police had failed to detain.   

The court ruled that the CHP officers were not liable for 
failing to prevent Cornejo from swallowing the drugs.  
But the officers were liable for not taking protective ac-
tion after Cornejo was in custody and had swallowed the 
drugs, and for conditioning medical assistance on Corne-
jo making incriminating statements. 

Takeaways:   

� If in doubt about an arrestee’s need for medical at-
tention due to suspected drug ingestion, err on the 
side of caution and bring them to the hospital.  
Transporting the arrestee to a jail with a medical of-
ficer (rather than a hospital) may not be enough.  If 
the arrestee declines the medical care you made 
available to them at a medical facility, you have done 
your part. 

� Do not condition medical attention on an arrestee's 
confession to illegal activity.  If the arrestee denies 
having ingested a controlled substance but you have 
an objective, reasonable suspicion that the arrestee 
has done so, you have a duty of care and should ex-
ercise it by bringing them to a medical facility for 
medical evaluation. 

EMPLOYEE VS. INDEPENDENT CONTRACTOR – 
WHAT IS A.B. 5 ANYWAY? 
By Steve Kaiser 

Sometime next year you’ll get back to your usual side gig 
working security at your local college’s basketball games.  
Maybe you get these hourly jobs through your employer, 
but you are paid directly by the college like an independ-
ent contractor.  Each time you are paid with a check, with 
no tax deductions.  Are you being paid correctly? 

Legislation enacted in 2019 was supposed to clarify this 
by codifying the California Supreme Court ruling in Dy-
namex Operations West, Inc. v. Superior Court (2018) 
4 Cal.5th 903.  The Dynamex decision cast aside the prior 
rule adopted in the 1980s in favor of the so-called “ABC 
test” to determine a worker’s status as an independent 
contractor or employee.  The case involved two delivery 
truck drivers with Dynamex Operations, who were treat-
ed as independent contractors under an arrangement 
where the drivers were required to pay Dynamex fees to 
lease and maintain their trucks.  These fees frequently 
were greater than the amount they were being paid for 
making the deliveries, leaving them in debt to Dynamex 
at the end of the day. For this and other reasons, the 
drivers sued, alleging they were actually employees and 
should be paid as such.  In addressing this situation, the 
court overturned the prior rule, which would have per-
mitted the arrangement, and adopted a new rule—the 
ABC test—to make the determination. 

The ABC test requires that a worker be classified as an 
employee under California wage and hour laws unless: 

(A) the worker is free from the control and direction 
of the hiring entity in connection with the perfor-
mance of the work, both under the contract for the 
performance of the work and in fact; 

(B) the worker performs work that is outside the 
usual course of the hiring entity’s business; and 

(C) the worker is customarily engaged in an inde-
pendently established trade, occupation, or business 
of the same nature as that involved in the work per-
formed. 

Applying this three-part test to the delivery truck drivers, 
the court found that the drivers were employees be-
cause driving was an essential part of Dynamex’s deliv-
ery operations, and all the drivers in the case performed 
work only for Dynamex. 

http://majlabor.com/wp-content/uploads/2020/12/Dynamex-Operations-W-v-Superior-Court.pdf
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Soon afterward, the Legislature enacted A.B. 5, which 
completely rewrote the rules governing classification of 
California workers.   Employers across the state were 
very concerned about this, because use of independent 
contractors had grown significantly in recent years. 
Companies like Uber and Lyft were only the most well-
known to use independent contractors as a significant 
part of their labor force.  The scope of A.B. 5 went far 
beyond taxis and drew in a huge swath of employment 
areas, from waiters to hotel cleaners, teachers to musi-
cians, and many others.  After failing to stop the passage 
of A.B. 5, employers went back to the Legislature to 
make their case that the new statute was unworkable.  
Just this year, the Legislature partially relented to this 
pressure and enacted A.B. 2257, which modified and 
added exemptions for certain employment areas from 
the A.B. 5 rules. 

But the war was on.  Three app-based transportation 
and delivery companies (Uber, Lyft, and DoorDash) quali-
fied Proposition 22 for the November 2020 ballot.  This 
ballot measure was designed to exempt workers for 
these types of “app-based transportation and delivery” 
companies from the rules in A.B. 5 and A.B. 2257.  To the 
Legislature’s surprise, Proposition 22 passed easily.  But 
this only addressed workers for these types of compa-
nies.  Proposition 22 does not apply to the many catego-
ries of workers mentioned above, and the categories of 
workers covered by A.B. 2257 remain exempted. 

Additionally, in January 2020, a federal District Court in 
California issued a preliminary injunction that prohibits 
the State from enforcing A.B. 5 against trucking compa-
nies.  In that case, California Trucking Association v. Becer-
ra (S.D.Cal. 3:18-CV-02458), the court found that the 
companies would likely succeed in their lawsuit alleging 
that the Federal Aviation Administration Authorization 
Act of 1994 (“FAAAA”) preempts California from enforcing 
A.B. 5 against trucking companies covered by the FAAAA.  
The preliminary injunction has been stayed while the 
parties fight it out before the Ninth Circuit Court of Ap-
peals.  But, just last month, in People v. Superior Court (Cal 
Cartage Transportation Express LLC) (Nov. 19, 2020, No. 
B304240), California’s Second District Court of Appeal 
held that the FAAAA does not preempt the State from 
applying the A.B. 5 and A.B. 2257 rules to workers per-
forming driving services to companies covered by the 
FAAAA.  This further raised the stakes for companies and 
workers doing business in California who hoped to break 
free by using federal law. 

Let’s go back to your security job now.  To determine 
whether you are an employee or an independent con-
tractor, you first apply the ABC test.  The college sets the 

rules for your job and directs your work, the work is an 
extension of similar work performed by the college 
through its security department, and you are not run-
ning your own security business.  So, it looks like you are 
not an independent contractor.  Next, you check for an 
exemption in A.B. 2257 and Proposition 22.  But your 
work as a security guard is not covered by either 
A.B. 2257 or Proposition 22.  Assuming there are no oth-
er facts to consider, you are most likely an employee of 
the college.  This may come as a surprise, especially if 
one of your fellow deputies has taken the trouble to reg-
ister his security services business with the county and 
may therefore be properly treated as an independent 
contractor! 

There are many off-duty jobs available to police, fire-
fighters, and other full-time careers.  Some are similar to 
your main job, and some are completely different.   Are 
you a part time carpenter, professor, or barkeeper? You 
could be an employee in any of these jobs.  And the per-
son that hires you may not know of the current changes 
in the law and want you to be one or the other without 
knowing the applicable rules.  This has implications for 
your wages, taxes, and your future employment. 

Before you begin outside employment, it is important to 
learn how A.B. 5 will affect you.  The rules are very unset-
tled and difficult to understand, and they are still being 
worked out in both the Legislature and the courts.  Be 
sure to consult an attorney with knowledge in this area 
before you begin your side job! 

SUTTER COUNTY COURT ISSUES INJUNCTION 
AGAINST GOVERNOR’S COVID-19-RELATED EXECU-
TIVE ORDERS 
By David Kruckenberg 

A bit of political theater is playing out in courts in Sutter 
and Sacramento Counties related to the Governor’s ex-
ecutive orders issued during the COVID-19 state of 
emergency.  The outcome of this litigation could impact 
law enforcement agencies’ internal affairs investigations 
into potential officer misconduct under the Public Safety 
Officers Procedural Bill of Rights Act (“POBR”), as well as 
state agencies’ actions to discipline employees. 

In June, two Republican members of the State Assembly 
filed a lawsuit in Sutter County Superior Court challeng-
ing the legality of some of the Governor’s executive or-
ders.  (Gallagher et al. v. Newsom (CVCS20-0000912).)  Ini-
tially, they scored a quick victory, but it was promptly 
reversed.  When the judge issued a temporary restrain-
ing order (“TRO”) the day after the lawsuit was filed, the 
Third District Court of Appeal reversed, holding that the 
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very concerned about this, because use of independent 
contractors had grown significantly in recent years. 
Companies like Uber and Lyft were only the most well-
known to use independent contractors as a significant 
part of their labor force.  The scope of A.B. 5 went far 
beyond taxis and drew in a huge swath of employment 
areas, from waiters to hotel cleaners, teachers to musi-
cians, and many others.  After failing to stop the passage 
of A.B. 5, employers went back to the Legislature to 
make their case that the new statute was unworkable.  
Just this year, the Legislature partially relented to this 
pressure and enacted A.B. 2257, which modified and 
added exemptions for certain employment areas from 
the A.B. 5 rules. 

But the war was on.  Three app-based transportation 
and delivery companies (Uber, Lyft, and DoorDash) quali-
fied Proposition 22 for the November 2020 ballot.  This 
ballot measure was designed to exempt workers for 
these types of “app-based transportation and delivery” 
companies from the rules in A.B. 5 and A.B. 2257.  To the 
Legislature’s surprise, Proposition 22 passed easily.  But 
this only addressed workers for these types of compa-
nies.  Proposition 22 does not apply to the many catego-
ries of workers mentioned above, and the categories of 
workers covered by A.B. 2257 remain exempted. 

Additionally, in January 2020, a federal District Court in 
California issued a preliminary injunction that prohibits 
the State from enforcing A.B. 5 against trucking compa-
nies.  In that case, California Trucking Association v. Becer-
ra (S.D.Cal. 3:18-CV-02458), the court found that the 
companies would likely succeed in their lawsuit alleging 
that the Federal Aviation Administration Authorization 
Act of 1994 (“FAAAA”) preempts California from enforcing 
A.B. 5 against trucking companies covered by the FAAAA.  
The preliminary injunction has been stayed while the 
parties fight it out before the Ninth Circuit Court of Ap-
peals.  But, just last month, in People v. Superior Court (Cal 
Cartage Transportation Express LLC) (Nov. 19, 2020, No. 
B304240), California’s Second District Court of Appeal 
held that the FAAAA does not preempt the State from 
applying the A.B. 5 and A.B. 2257 rules to workers per-
forming driving services to companies covered by the 
FAAAA.  This further raised the stakes for companies and 
workers doing business in California who hoped to break 
free by using federal law. 

Let’s go back to your security job now.  To determine 
whether you are an employee or an independent con-
tractor, you first apply the ABC test.  The college sets the 

rules for your job and directs your work, the work is an 
extension of similar work performed by the college 
through its security department, and you are not run-
ning your own security business.  So, it looks like you are 
not an independent contractor.  Next, you check for an 
exemption in A.B. 2257 and Proposition 22.  But your 
work as a security guard is not covered by either 
A.B. 2257 or Proposition 22.  Assuming there are no oth-
er facts to consider, you are most likely an employee of 
the college.  This may come as a surprise, especially if 
one of your fellow deputies has taken the trouble to reg-
ister his security services business with the county and 
may therefore be properly treated as an independent 
contractor! 

There are many off-duty jobs available to police, fire-
fighters, and other full-time careers.  Some are similar to 
your main job, and some are completely different.   Are 
you a part time carpenter, professor, or barkeeper? You 
could be an employee in any of these jobs.  And the per-
son that hires you may not know of the current changes 
in the law and want you to be one or the other without 
knowing the applicable rules.  This has implications for 
your wages, taxes, and your future employment. 

Before you begin outside employment, it is important to 
learn how A.B. 5 will affect you.  The rules are very unset-
tled and difficult to understand, and they are still being 
worked out in both the Legislature and the courts.  Be 
sure to consult an attorney with knowledge in this area 
before you begin your side job! 

SUTTER COUNTY COURT ISSUES INJUNCTION 
AGAINST GOVERNOR’S COVID-19-RELATED EXECU-
TIVE ORDERS 
By David Kruckenberg 

A bit of political theater is playing out in courts in Sutter 
and Sacramento Counties related to the Governor’s ex-
ecutive orders issued during the COVID-19 state of 
emergency.  The outcome of this litigation could impact 
law enforcement agencies’ internal affairs investigations 
into potential officer misconduct under the Public Safety 
Officers Procedural Bill of Rights Act (“POBR”), as well as 
state agencies’ actions to discipline employees. 

In June, two Republican members of the State Assembly 
filed a lawsuit in Sutter County Superior Court challeng-
ing the legality of some of the Governor’s executive or-
ders.  (Gallagher et al. v. Newsom (CVCS20-0000912).)  Ini-
tially, they scored a quick victory, but it was promptly 
reversed.  When the judge issued a temporary restrain-
ing order (“TRO”) the day after the lawsuit was filed, the 
Third District Court of Appeal reversed, holding that the 
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litigating legislators failed to show the TRO was neces-
sary on such short notice and failed to give the Governor 
proper notice of the court hearing.  (Newsom v. Superior 
Court of Sutter County (July 10, 2020, No. C092070).)  Back 
in the trial court, the Governor’s attorneys filed a per-
emptory challenge, getting a new judge assigned to the 
case. 

But the new judge proved just as hostile to the Governor 
as the first.  On November 2nd, after a trial held in Octo-
ber, the Sutter County Superior Court issued a tentative 
ruling that found the Governor exceeded his powers un-
der the California Emergency Services Act, Government 
Code section 8550 et seq. (“CESA”).  The court held that 
the CESA, while constitutional, does not permit the Gov-
ernor to amend existing statutes or create new statutes 
by executive order.  The court also found: 

The Governor has issued three executive orders 
during the current state of emergency specifical-
ly regarding the November 3, 2020 general elec-
tion […] and has issued more than 50 different 
executive orders changing numerous California 
statutes since the state of emergency was de-
clared. 

The legislators’ complaint in the case specifically attacked 
Executive Order No. N-67-20, which related to the No-
vember 3, 2020 general election.  Among other things, 
the executive order expressly required that active regis-
tered voters receive vote-by-mail ballots and required 
county election officials to use the Secretary of State’s 
vote-by-mail ballot tracking system.  The court ruled that 
the executive order unconstitutionally infringed on pow-
ers held by the Legislature, in that it altered election 
statutes and made new temporary election rules contra-
ry to statute.  The court granted the legislators’ request 
for declaratory relief, declaring Executive Order No. N-
67-20 to be null and void.  However, because the court’s 
tentative ruling did not become final until 10 days later, it 
did not affect how the state conducted the November 3, 
2020 general election. 

Despite the apparent ineffectiveness of the court’s de-
claratory relief, the court also issued a permanent in-
junction that prohibits the Governor from “exercising any 
power” under the authority of the CESA that “amends, 
alters, or changes existing statutory law or makes new 
statutory law or legislative policy.”  Because the court 
found the Governor issued more than 50 executive or-
ders changing statutes during the COVID-19 state of 
emergency, the injunction reasonably prohibits en-
forcement of all these executive orders.  Of particular 
concern to law enforcement officers, this includes Execu-
tive Order No. N-40-20, which provides: 

The deadline specified in Government Code sec-
tion 3304(d) for opening and completing investi-
gations of alleged misconduct by public safety 
officers is extended by 60 days. 

(See paragraph 15 of the executive order.)  This provision 
extends by 60 days the one-year deadline for law en-
forcement agencies to complete internal affairs investi-
gations and serve the officer with notice of intent to dis-
cipline. 

Further, of concern to state employees, Executive Order 
No. N-40-20 also provides: 

The deadline for serving a notice of adverse action 
specified in Government Code section 19635 is ex-
tended by 60 days. 

(See paragraph 16 of the executive order.)  This provision 
extends by 60 days the three-year deadline for a state 
agency to serve an employee with notice of an adverse 
action, that is, notice of intent to discipline.  Thus, if a law 
enforcement agency or state agency relied upon this ex-
ecutive order and delayed serving an officer or employee 
within the respective statutory deadline, the court’s in-
junction could prevent the law enforcement agency or 
state agency from taking disciplinary action against the 
officer or employee. 

However, days after the Superior Court’s tentative ruling 
became final, the Governor filed an appeal, and the Third 
District Court of Appeal granted a stay, preventing the 
injunction from taking effect.  The Court of Appeal later 
issued an order halting any further proceedings in the 
Superior Court.  Two Democratic legislators also filed a 
request to participate in the lawsuit; and so the political 
drama continues.  Although this case has not received 
much attention statewide, it could result in some law 
enforcement officers and state employees avoiding po-
tential discipline due to their employers relying on 60-
day extensions that could be declared invalid.  We shall 
see whether the Court of Appeal sides with the Governor 
and his Democratic allies in the Legislature or the Supe-
rior Court and the two Republican legislators who initiat-
ed this lawsuit. 

RECENT PERB DECISIONS REFLECT A WILLINGNESS 
TO PURSUE STRONGER REMEDIAL MEASURES 
AGAINST EMPLOYER MISCONDUCT 
By Matthew Taylor 

Recent decisions by the California Public Employment 
Relations Board (“PERB”) reflect a refreshingly aggressive 
approach to remedying public employers’ violations of 
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contracts and labor laws.  These include PERB orders 
that go beyond its traditional remedy of returning the 
parties to the status quo ante (i.e., placing the parties in 
the positions they would have been had there been no 
violation).  They reflect a more expansive view of the 
harm caused by employer’s misconduct in comparison to 
what we have historically seen in PERB cases.  As a re-
sult, PERB appears to be crafting extraordinary remedies 
to address these damages.   

As many readers know, PERB decisions have a substan-
tial impact on labor relations in California, even with re-
spect to law enforcement.  It is a State administrative 
agency with a singular focus on labor relations, and its 
decisions are given significant weight by California courts 
and arbitrators alike when deciding employment mat-
ters.  Furthermore, even though PERB’s jurisdiction does 
not cover claims made by individual peace officers (Gov-
ernment Code section 3511), it ruled in 2019 that peace 
officer unions, including those representing municipal 
and county law enforcement employees, can directly file 
unfair labor practice charges with PERB.  See County of 
Orange, PERB Dec. No. 2657-M.  This decision is dis-
cussed in detail in a previous article we wrote for PORAC 
Law Enforcement News.   
See https://poracldf.org/news/detail/660.  

In light of County of Orange, PERB decisions, especially 
those that may represent a new trend, should be closely 
watched by law enforcement unions and their members.  
Accordingly, here is a summary of its recent decisions 
ordering extraordinary remedies in response to public 
employer misconduct. 

In Lodi Unified School District, PERB Dec. No. 2723 (May 
26, 2020), a local school district unilaterally imposed a 
cap on its employees’ vacation accruals.  Under the new 
rule, employees could no longer cash out vacation ac-
cruals in excess of the maximum carryover amount.  In-
stead, they were required to take vacation before a cer-
tain deadline to reduce any excess vacation accruals be-
low the cap.  Several employees with excess vacation 
hours refused to follow these orders and thus did not 
take vacation to reduce their accruals.  They were sum-
marily suspended for insubordination.  

PERB held that the school district’s unilateral change vio-
lated its contractual obligations to its employees.  It also 
ordered the school district to pay the employees for the 
vacations hours they were forced to take plus interest.  
This type of remedy exceeds the bounds of PERB’s tradi-
tional make-whole remedy, which is based on returning 
parties to at a minimum the economic status quo they 
held before the wrongful act.  As a result of PERB’s order, 

the employees received back pay for vacation hours 
when they already had the benefit of using these hours 
to take time off.  

In the County of Kern & Kern County Hospital Authority, 
PERB Dec. No. 2659-M (August 6, 2019), SEIU Local 521 
filed an unfair labor practice charge against Kern County 
for unlawfully subcontracting with an outside company 
to provide medical services that had historically been 
performed by Kern County’s unionized employees at the 
county hospital.  As PERB acknowledged in its decision, it 
is usually bargaining unit employees who suffer mone-
tary losses in illegal subcontracting cases.  Under such 
scenario, PERB’s “make-whole remedy can be relatively 
straightforward: Affected bargaining unit employees 
should receive compensation for all wages and benefits 
lost … plus interest.”  County of Kern, PERB Dec. No. 2659-
M, supra, p. 26.  In this case, however, there was no spe-
cific finding by PERB that the bargaining unit employees 
suffered any monetary losses.  The economic harm fell 
on the private, subcontracted employees who were 
compensated less than what the bargaining unit em-
ployees would have received if they had been hired di-
rectly by the County.  Though PERB’s charge is to admin-
ister collective bargaining statutes regarding public em-
ployees, it held that PERB has the authority to impose 
make-whole remedies for private sector subcontracted 
employees who have been harmed by the public em-
ployer’s violation of a statute enforced by PERB.  “Doing 
so is generally preferable to ‘permitting the employer to 
evade liability because of uncertainty caused by the em-
ployer’s own unlawful conduct, and thus leaving an un-
fair practiced unremedied.’”  Id. at p. 27.  Ultimately, 
PERB declined to order such relief because the union did 
not seek a remedy for the private employees.  

Similar to the Lodi Unified School District case, PERB’s re-
medial order in County of Kern went beyond making a 
party to the action whole or returning both parties in the 
case to the economic status quo prior to the wrongful act.  
Since there was no finding that public employees suf-
fered monetary losses, PERB’s willingness to order dam-
ages for private employees would have provided ex-
traordinary relief.  

In Salinas Valley Memorial Hospital District, PERB Dec. No. 
2689-M (January 13, 2020), the hospital district refused 
multiple times over a five-year period an employee or-
ganization’s petition to become the exclusive representa-
tive of the hospital’s laboratory scientists.  PERB held that 
the hospital’s determination was unreasonable because 
the requested unit was appropriate under California 
statutes and even under the district’s own local rules that 
itself set.  PERB also found that the hospital “never in-
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those that may represent a new trend, should be closely 
watched by law enforcement unions and their members.  
Accordingly, here is a summary of its recent decisions 
ordering extraordinary remedies in response to public 
employer misconduct. 

In Lodi Unified School District, PERB Dec. No. 2723 (May 
26, 2020), a local school district unilaterally imposed a 
cap on its employees’ vacation accruals.  Under the new 
rule, employees could no longer cash out vacation ac-
cruals in excess of the maximum carryover amount.  In-
stead, they were required to take vacation before a cer-
tain deadline to reduce any excess vacation accruals be-
low the cap.  Several employees with excess vacation 
hours refused to follow these orders and thus did not 
take vacation to reduce their accruals.  They were sum-
marily suspended for insubordination.  

PERB held that the school district’s unilateral change vio-
lated its contractual obligations to its employees.  It also 
ordered the school district to pay the employees for the 
vacations hours they were forced to take plus interest.  
This type of remedy exceeds the bounds of PERB’s tradi-
tional make-whole remedy, which is based on returning 
parties to at a minimum the economic status quo they 
held before the wrongful act.  As a result of PERB’s order, 

the employees received back pay for vacation hours 
when they already had the benefit of using these hours 
to take time off.  

In the County of Kern & Kern County Hospital Authority, 
PERB Dec. No. 2659-M (August 6, 2019), SEIU Local 521 
filed an unfair labor practice charge against Kern County 
for unlawfully subcontracting with an outside company 
to provide medical services that had historically been 
performed by Kern County’s unionized employees at the 
county hospital.  As PERB acknowledged in its decision, it 
is usually bargaining unit employees who suffer mone-
tary losses in illegal subcontracting cases.  Under such 
scenario, PERB’s “make-whole remedy can be relatively 
straightforward: Affected bargaining unit employees 
should receive compensation for all wages and benefits 
lost … plus interest.”  County of Kern, PERB Dec. No. 2659-
M, supra, p. 26.  In this case, however, there was no spe-
cific finding by PERB that the bargaining unit employees 
suffered any monetary losses.  The economic harm fell 
on the private, subcontracted employees who were 
compensated less than what the bargaining unit em-
ployees would have received if they had been hired di-
rectly by the County.  Though PERB’s charge is to admin-
ister collective bargaining statutes regarding public em-
ployees, it held that PERB has the authority to impose 
make-whole remedies for private sector subcontracted 
employees who have been harmed by the public em-
ployer’s violation of a statute enforced by PERB.  “Doing 
so is generally preferable to ‘permitting the employer to 
evade liability because of uncertainty caused by the em-
ployer’s own unlawful conduct, and thus leaving an un-
fair practiced unremedied.’”  Id. at p. 27.  Ultimately, 
PERB declined to order such relief because the union did 
not seek a remedy for the private employees.  

Similar to the Lodi Unified School District case, PERB’s re-
medial order in County of Kern went beyond making a 
party to the action whole or returning both parties in the 
case to the economic status quo prior to the wrongful act.  
Since there was no finding that public employees suf-
fered monetary losses, PERB’s willingness to order dam-
ages for private employees would have provided ex-
traordinary relief.  

In Salinas Valley Memorial Hospital District, PERB Dec. No. 
2689-M (January 13, 2020), the hospital district refused 
multiple times over a five-year period an employee or-
ganization’s petition to become the exclusive representa-
tive of the hospital’s laboratory scientists.  PERB held that 
the hospital’s determination was unreasonable because 
the requested unit was appropriate under California 
statutes and even under the district’s own local rules that 
itself set.  PERB also found that the hospital “never in-
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tended to act in good faith … and that its primary pur-
pose has always been to deny these employees their 
right to representation.”  Id. at p. 33.  In providing a rem-
edy, PERB did not follow its common practice of return-
ing to the parties to the status quo ante, which would 
have consisted of ordering the employer to re-process 
the petition for recognition but in a proper manner.  It 
took the unusual step of ordering the hospital district to 
grant the petition to provide a “conclusive resolution” to 
the matter.  Id. at p. 38.  

In Bellflower Unified School District, PERB Decision No. 
A475-Ea (November 12, 2019), PERB awarded attorneys’ 
fees to the union in that case as a result of the employer 
bringing an action “without arguable merit” that was 
pursued in “bad faith.”  The school district sought recon-
sideration of an administrative appeal, yet PERB regula-
tions do not allow parties to request this type of recon-
sideration.  PERB noted that this was clear in multiple 
decisions that it had recently issued.  It also determined 
that the employer previously engaged in other delaying 
tactics; thus, it was clear that the employer filed the re-
quest for reconsideration for “no discernible purpose 
other than to delay” compliance.  It therefore awarded 
attorney fees to the union for the time spent in prepar-
ing and filing its response to the request.  While the basis 
of the decision was not remarkable, the award of attor-
ney fees against an employer is incredibly rare (if not 
unheard of).  This decision puts employers on notice that 
they must act in good faith and not solely for the pur-
pose of delay and obstruction.  

These four cases may promise stronger remedial 
measures from PERB going forward to deter potential 
wrongful acts by employers.  The Kern County decision 
appears to support this notion.  In it, PERB points out 
that implementing remedial measures beyond make-
whole awards is appropriate even though SEIU did not 
seek such remedy.  Thus, PERB appears to be inviting 
unions to request these types of awards in the future.  

On the other hand, it is premature to conclude that 
these cases represent a lasting trend at PERB.  The Lodi 
Unified School District, County of Kern, and Salinas Valley 
Memorial Hospital District cases are on judicial appeal, so 
there is a chance that these remedies will be rescinded.  
PERB is also currently considering whether its authority 
to order employers to promote employees as a remedy 
for the employer’s misconduct is limited by the State’s 
civil service rules.  In Healy v. State of California (Correc-
tional Health Care Services), PERB Case No. SF-CE-290-S, 
an employee alleges that his employer failed to promote 
him as a result of unlawful discrimination. He seeks ap-
pointment to the first available promotional position. 

The employer argues that PERB cannot award such a 
remedy because it would run afoul of the merit principle 
in article VII of the California Constitution, which guaran-
tees that state employee promotions be based solely on 
merit.  

Stay tuned for further developments. 

[Originally published in PORAC Law Enforcement News, 
December 2020] 

WHEN IS WORKERS’ COMPENSATION THE EXCLU-
SIVE REMEDY FOR A NON-EMPLOYEE? THE CURI-
OUS CASE OF GUND V. COUNTY OF TRINITY. 
By Wendi Berkowitz 

Consider the following scenario: A law enforcement of-
ficer in a rural area was dispatched to respond to a 
woman’s 911 call.  The woman’s sole utterance was a 
whispered and repeated, “Help me, help me, help me!”  
The dispatcher was so concerned that the woman might 
be hiding her 911 call from someone intent on doing her 
harm that the dispatcher did not call her back for fear of 
causing the woman’s phone to ring, but another dis-
patcher did call her back, twice, and was placed immedi-
ately into voicemail.  The deputy, who was over 100 miles 
away at the time he received the dispatch, recognized 
that he could not reach the woman for at least a couple 
of hours and called the woman’s neighbor, asking if the 
neighbor could check in on the woman.  The deputy only 
told the neighbor that the woman had called 911 saying, 
“Help me, help me.”  When the neighbor said that she 
and her husband had previously helped the woman with 
a fallen tree in a snowstorm, the deputy suggested that 
the call for help was likely snow related (as a storm was 
coming in) and he was confident it was “no big deal.”  
The only indication to the neighbor that the woman 
might be in real danger was the deputy’s question about 
whether she and her husband knew the woman’s boy-
friend and if they thought he could be violent, and the 
deputy’s recommendation that the neighbor go with her 
husband to check on the woman, rather than going 
alone.  The neighbors then drove over to the woman’s 
home and the husband waited in the truck while his wife 
knocked on the door to offer assistance, unaware that 
they would soon be the near-fatal victims of a knife-
wielding attacker who had just murdered the 911 caller.  
This neighbor couple who survived the attack sued the 
county seeking damages for their injuries and emotional 
distress.  What do you think the outcome should be? 

This is not a law school hypothetical or fictional TV epi-
sode, but the factual backdrop to a recent California Su-
preme Court ruling, in Gund v. County of Trinity (2020) 10 
Cal.5th 503.  Much to the average person’s surprise, the 
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Court held that the Gunds, who unwittingly stumbled 
into and barely survived a violent scene at the request of 
law enforcement, were limited to the exclusive remedy 
of workers’ compensation.  How could it be that the 
Gunds, who were not law enforcement officers or even 
employed by the county, were prohibited from suing for 
damages and only permitted to receive benefits through 
the workers’ compensation system? 

The answer lies in California Labor Code section 3366(a), 
which the Court held applied to the Gunds when they 
agreed to check in on their neighbor. Section 3366, 
which is part of the workers’ compensation statutory 
scheme, reads in relevant part: 

… each person engaged in the performance of 
active law enforcement service as part of the 
posse comitatus or power of the county, and 
each person … engaged in assisting any peace 
officer in active law enforcement service at the 
request of such peace officer, is deemed to be 
an employee of the public entity that he or she is 
serving or assisting in the enforcement of the 
law, and is entitled to receive [workers’] com-
pensation. 

The Supreme Court ruled that if a person helping law 
enforcement, at the request of law enforcement, is enti-
tled to the quick, no-fault remedy of workers’ compensa-
tion if they are injured when performing such tasks, then 
they should also be limited to workers’ compensation as 
a remedy.  Because in California, workers’ compensation 
is the sole and exclusive remedy for workplace injuries, 
with few exceptions. 

While this reasoning is logical, it is cold comfort to the 
Gunds, who did not know the risk they were asked to 
undertake and, as far as they were concerned, were just 
lending a helping hand to someone they believed (based 
entirely on the deputy’s misleading remarks) might be 
facing nothing more dangerous than a fallen tree.  The 
Court declined to consider whether active misrepresen-
tation by an officer might alter the outcome, because the 
Gunds failed to raise this argument in the lower courts, 
thus waiving it.  It remains to be seen whether a case 
with similar facts, but distinct legal arguments, might 
lead to a different result.  For now, though, members of 
the public who learn about this case may be discouraged 
from helping law enforcement officers for fear of getting 
hurt and not being able to sue. 
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