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Fighting the Good Fight 
FRESNO COUNTY DSA GETS 3-YEAR DEAL 
The Fresno Deputy Sheriff's Association (“FDSA”), led by 
its president Eric Schmidt and assisted in the negotia-
tions by Gary Messing, reached a new 3-year MOU with 
the County.  Pay raises for deputies and dispatchers 
reach nearly 12% by the end of the contract, with com-
pounding.  Pursuant to the MOU, deputies and dispatch-
ers receive 5% in January 2022 (2% COLA plus 3% equity 
adjustment), 3% in January 2023 (2% COLA plus 1% equi-
ty adjustment), and 3% in January 2024 (2% COLA plus 
1% equity adjustment).  All other classifications receive 
3% increases per year (2% COLA plus 1% equity adjust-
ment).  To sweeten the deal, bargaining unit members 
receive a $1,500 pandemic payment (prorated for em-
ployees working less than 80% time). 

Additionally, salary steps are adjusted effective February 
2022, reducing the number of steps from 9 to 5.  This 
increases the value of a step from 3.125% to 5%, afford-
ing immediate increases to bargaining unit members.  
And in July 2022, an additional step will be added in the 
Deputy Sheriff classification series.  So, deputies who are 
currently maxed out will have the ability to move up an-
other step. 

The MOU also creates a new 2% shift premium for any 
hours worked between 1600 and 0200 hours.  Training 
assignment pay for dispatchers increases from $35 bi-
weekly to a 5% premium.  Intermediate POST incentive 
pay increases by 2% from 2.5% to 4.5% in the second 
year of the MOU.  Advanced POST incentive pay increas-
es in steps from 5% to 7% in 2022, then to 9% by July 
2024.  And in October 2023, deputies and dispatchers 
will receive an additional 5% retention pay after 10 years 
of service. 

Finally, the level of health insurance contributions by the 
County into the FDSA’s medical trust increases by steps 
through the MOU.  For employee-only coverage, County 
contributions increase from $318 to $393 per pay period.  
And for employee-plus-dependent/dependents cover-
age, County contributions increase from $528 to $678 
per pay period. 

Needless to say, the FDSA membership was pleased by 
the outcome.  To a large extent, the FDSA’s success at 
the bargaining table can be attributed to constant work 
by the Association, even in-off years, and the patience 
exercised by the membership. 

PEACE OFFICERS ASSOCIATION OF PETALUMA 
ACHIEVES PAY PARITY WITH NEW MOU 
The Peace Officers Association of Petaluma (“POAP”) re-
cently reached a 3-year MOU with the City of Petaluma.  
Under the terms of the new MOU, non-sworn members 
of the bargaining unit reach pay parity immediately, and 
the sworn classifications reach parity within three years. 

Under the MOU, all classifications in the bargaining unit 
receive a 2% COLA in each year of the contract.  Also, in 
the first year of the contract, the non-sworn classifica-
tions—including dispatchers, evidence technicians, 
community service officers, parking enforcement offic-
ers, and dispatch supervisors—all receive equity increas-
es ranging up to 3% for dispatchers and 3.6% for the dis-
patch supervisors.  Sworn officers immediately receive a 
5.5% equity increase in addition to the COLAs. 

In the final year of the contract, the City is required to 
survey sworn officers in agreed-upon comparable juris-
dictions, employing the methodology utilized by the City 
by past practice.  If the City’s sworn officers are below 
the average, the first 3% difference must be paid to the 
officers as a salary increase effective January 1, 2024.  
Any difference in excess of 3% may be paid to the offic-
ers in salary or other types of compensation, subject to 
negotiation between the POAP and the City.  Sworn of-
ficers are therefore guaranteed a minimum of close to 
12% with the salary increases compounded, plus they 
will get additional compensation as dictated by the sur-
vey. 

There are other significant benefits included in the MOU.  
All non-sworn classifications receive an $800 signing bo-
nus.  Also, previously, bargaining unit members were 
entitled to 5% longevity pay after 15 years of service.  
Under the new MOU, a 2.5% longevity step is added for 
sworn officers after 10 years of service, and after 20 
years of service longevity pay is increased by 2.5% to a 
total of 7.5%. 

The agreement adds a 5% specialty assignment differen-
tial for detectives, traffic officers, and K-9 officers, plus a 
2.5% differential for the collateral assignment to the 
SWAT team.  Among other improvements in the MOU is 
an increase in standby pay for investigators from $3.25 
per hour to $8.75 per hour.  Holiday compensation was 
increased for non-sworn employees and there were oth-
er improvements including bereavement leave and nu-
merous language modifications. 

The agreement with the City was reached after lengthy 
negotiations, which included several days of mediation 
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with mediator Paul Roose.  Gary Messing was the chief 
negotiator for the POAP bargaining team that included 
POAP President Garrett Sholin, Ryan McGreevy, Mat-
thew Parnow, Walt Spiller, Zeus Rivera, and Mario 
Giomi. 

MERCED POA GETS 3-YEAR MOU 
After months of bargaining, in September 2021 the 
Merced Police Officers Association (“POA”) and the City of 
Merced reached an agreement for a three-year MOU.  
The POA bargaining unit includes dispatchers, police of-
ficers, animal control officers, community service offic-
ers, parking enforcement officers, and police community 
aides.  Retroactive pay raises became effective July 2021 
for all bargaining unit employees, with a 3% cost of living 
increase (“COLA”).  Moving forward, bargaining unit em-
ployees will receive an additional 3% COLA in July of 
2022, and a 3% COLA in July of 2023.  Sworn officers re-
ceive an additional equity increase of 1% each year, and 
dispatchers receive 2% each year for equity increases.  
Compounded, officers will receive in excess of 12% and 
dispatchers over 18% over the term of the contract. 

Every member of the bargaining unit received a one-time 
$500 bonus payment when the MOU was ratified.  All 
increases in 2021 were adopted retroactive to the first 
pay period of July.  Dispatcher training pay was increased 
from 1.5% to 5% for dispatchers and lead dispatchers 
while they are training.  Also, assignments to Drones, the 
Hostage Negotiation Team, and Tactical Dispatcher are 
now each eligible for a 2% differential.  Differentials for 
numerous specialty assignments and collateral duties, 
ranging from 1.5% to 7.5%, were previously non-
stackable.  Now, employees may stack the differentials of 
more than a dozen assignments and duties up to a total 
of 6%.  However, investigators who currently receive a 
7.5% differential for that specialty may now stack it with 
other differentials up to 10.5%.  Likewise, sworn FTOs 
who receive a 5% differential for that assignment can 
now stack it with other differentials up to 9.5%.  All time 
limits on special assignments and duties have also been 
eliminated. 

Other positive items in the package include an increase 
to the vacation buyout, from 20 hours to 40 hours each 
December.  And a provision was added that allows the 
POA the option to join the PORAC Retiree Medical Trust 
or access the City’s plan, which pays benefits for employ-
ees who retire with 10 years of service. 

Gary Messing was the chief negotiator for the bargain-
ing team that was led by POA president Doug Avery.  
Other members of the bargaining team included Jeffery 

Gonzalez, Christian Lupian, and Jacob Partlow. 

CAL FIRE LOCAL 2881 WIN CONFIRMS ONCE 
AGAIN THAT ITS FIREFIGHTERS “OWN” THEIR 
SHIFTS 
CAL FIRE, Local 2881 is the exclusive recognized employee 
organization representing the bargaining unit of more than 
6,000 state-employed firefighters up and down the State of 
California.  CAL FIRE is comprised of 21 units, and the River-
side Unit is the largest, with approximately 1,000 members. 
The following article was originally published in CAL FIRE 
Local 2881’s publication FIRE FRONT in the Winter of 2021 

Local 2881 has been firm in its position that we “own” 
our shifts.  Changes cannot simply be made unilaterally 
by CAL FIRE, and attempts to do so should be vigorously 
contested.   

Unfortunately, we have had to fight this fight multiple 
times with CAL FIRE and CalHR, but we are hoping that 
the decision we received earlier this year, will be the final 
nail in the coffin of these attempts by CAL FIRE to un-
dermine this principle.  This particular case involved a 
unilateral change in MVU to the days of work of 14 out of 
20 of the Battalion Chiefs in the unit.  This was a three-
day arbitration, handled by Jason Jasmine and David 
Kruckenberg with extensive assistance by Gary Mess-
ing, Darren Dow, Tim Edwards, Randy Scales, and oth-
ers.  After the arbitration there was extensive and thor-
ough briefing, and the matter was submitted to Arbitra-
tor Luella Nelson for decision.  Though we were con-
cerned when the Arbitrator took almost a year and a half 
to issue her decision, it ended up being worth the wait.  
The result was a complete win and further solidified the 
fact that our members “own” their shifts, and CAL FIRE 
cannot make changes to those shifts without notice and 
meeting and conferring and reaching mutual agreement 
with the union.   

Arbitrator Nelson referred to, and relied heavily upon, 
prior arbitration victories in 2011 and 2018 involving sim-
ilar issues.  Ultimately, in this case, Arbitrator Nelson 
found that Article 8 of the MOU expressly limits the 
State’s managerial prerogatives under Article 4 to deter-
mine the “schedule of work time and work hours, includ-
ing overtime,” and “establish and change work sched-
ules….”  And the State violated Section 16.1.2 by failing to 
meet and confer over the effects of the schedule chang-
es.  While the Arbitrator unequivocally relied upon the 
prior arbitration decisions and said doing so was appro-
priate, she also held that “even if those arbitration deci-
sions had never issued, the conclusion that the State had 
a duty to meet and confer over the effects of the disput-
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ed schedule change here would be unchanged… BC duty 
days historically have been tied to the position…”  

Again pointing out that this issue had been resolved in 
the 2018 arbitration, Arbitrator Nelson concluded that 
the State violated Section 8.7.3 by unilaterally changing 
MVU BC shift schedules without first meeting and con-
ferring with the Union over the effects of its decision.”  
Thus, Arbitrator Nelson held:  “[T]he grievance is sus-
tained… As a remedy, the State shall meet and confer 
with the Union over the effects of its decision to change 
the schedules of BCs in MVU.” 

Thus, her decision is clear that the changes cannot be 
made until the parties meet and confer and that she will 
retain jurisdiction to resolve any disputes arising out of 
the meet and confer obligation.  This is as an acknowl-
edgment that we may not in fact want to return to the 
status quo now (more than 2 years after the changes 
were made), but that the State violated 16.1.2 by failing 
to meet and confer, and violated 8.7.3 by making the 
change without agreement.  We further interpret this 
decision to mean that if we do not reach agreement then 
we would in fact return to the status quo.  That said, we 
fully believe L2881 and the State will be able to reach an 
agreement, as the parties were practically able to reach 
an agreement during a break in the arbitration, but 
those discussions failed because CalHR wanted a “win” 
on principle thinking they would get a decision finding no 
obligation to meet and confer.   

The time for the State to challenge the award in Court 
has now passed, and we intend to “confirm” the award in 
Court, which gives the Arbitration Award the effect of a 
Court Order and will hopefully discourage CAL FIRE from 
making further unilateral changes to our shifts.   

CALIFORNIA SUPREME COURT LEAVES RARE APPEL-
LATE VICTORY FOR RETIREE INTACT 
As you may remember from one of our previous reports, 
in August 2021 the First District Court of Appeal in 
Nowicki v. Contra Costa County Employees’ Retirement Asso-
ciation (Case No. A160337) ruled in favor of retired Fire 
Chief Pete Nowicki after several frustrating years of de-
nials.  The ruling overturned the decisions of both the 
Contra Costa County Superior Court and Contra Costa 
County Employees’ Retirement Association (“CCCERA”).  
The Court of Appeal found that Chief Nowicki had fol-
lowed the rules in existence at the time of his retirement, 
including following the instructions he was given by 
CCCERA staff.  Although some of those measures were 
later made improper by the Public Employees’ Pension 
Reform Act (“PEPRA”) in 2013, they were not so at the 

time.  Accordingly, the Court of Appeal overturned the 
prior decisions, handing our client a victory five years 
after the retirement agency’s decision in 2015.   

In September 2021, the CCCERA filed a Petition for Re-
view with the California Supreme Court, essentially rais-
ing all of the arguments it had made in the court below.  
The Supreme Court acted swiftly, and on November 17, 
2021, it denied the Petition without comment.  This left 
the appellate decision intact, sealing Chief Nowicki’s vic-
tory.  And because the appellate decision is published, it 
is binding precedent in all other cases where the facts 
and the law make it applicable.  Most significantly, it 
stands for the proposition that PEPRA standards should 
not be applied retroactively to employees who retired 
before 2013.  We are proud to have contributed to this 
important ruling.  Chief Nowicki was represented by Ste-
ve Kaiser.   

A MIXED BAG FROM STATE FIREFIGHTERS’ LEGIS-
LATIVE EFFORTS 
This past legislative session brought mixed results for 
firefighters working for the California Department of 
Forestry and Fire Protection (“CAL FIRE”).  First the good 
news: The Legislature passed and the Governor signed 
S.B. 206 by State Senator McGuire, giving seasonal CAL 
FIRE firefighters rights under the Firefighters Procedural 
Bill of Rights Act (“FBOR”), Government Code section 
3250 et seq.  Previously, all firefighters who had not 
passed probation were entirely excluded from the FBOR.  
This included the thousands of seasonal Fire Fighter I 
employees who put their health and safety on the line 
every year but are not permanent employees because 
they are laid off by CAL FIRE after the fire season. 

S.B. 206 amends the FBOR to give seasonal CAL FIRE fire-
fighters who are terminated for cause the right to appeal 
the termination to the State Personnel Board (“SPB”).  If 
the SPB finds that the stated grounds for the termination 
are not supported by a preponderance of the evidence 
or that the termination was made in bad faith, then the 
firefighter would be entitled to reinstatement of his or 
her employment, but would not be entitled to back pay.  
This gives seasonal firefighters some protection against 
losing their jobs without just cause.  In all other regards, 
seasonal firefighters are now fully covered by the FBOR.  
Gary Messing and Jason Jasmine with MAJ and Tim 
Edwards, CAL FIRE Local 2881 President, worked hand in 
glove with Aaron Read and Terry McHale of Aaron Read 
& Associates to move the bill through the Legislature. 

Now, the bad news: The Governor vetoed A.B. 872 by 
State Assemblymember Wood.  A.B. 872 would have giv-
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en CAL FIRE firefighters injured in the line of duty a bene-
fit held by many State and local firefighters and law en-
forcement officers—“4850 time.”  Under current law, al-
most all firefighters and law enforcement officers em-
ployed by the State and local governments are entitled 
to up to one (1) year of paid leave under Labor Code sec-
tion 4850 for work-related injuries.  This is considered a 
benefit of the workers’ compensation system, and em-
ployees receive the equivalent of their full gross pay in 
lieu of temporary disability (“TD”) payments.  Because 
pay for 4850 time is not subject to state or federal taxes, 
employees receive more take-home pay than when they 
are able to work. 

In contrast, CAL FIRE firefighters are eligible for Industrial 
Disability Leave (“IDL”) which provides two-thirds (2/3) of 
their normal gross salary for up to one (1) year, and for 
Enhanced IDL (“EIDL”) which provides their net take-
home salary for up to one (1) year or longer in certain 
circumstances.  A firefighter is only eligible for EIDL for 
serious physical injuries attributable to a fire, inmate as-
saults, and emergency medical responses experienced in 
the course of fighting an active fire.  Because CAL FIRE 
firefighters receiving EIDL only receive their net salary 
(their regular take-home pay after taxes), they receive 
less disability leave pay than other State and local fire-
fighters receiving their full gross salary through 4850 
time. 

For several years, the Legislature has considered and 
advanced bills to extend 4850 time benefits to CAL FIRE 
firefighters.  But despite receiving the Legislature’s sup-
port, CAL FIRE firefighters’ hopes have been repeatedly 
dashed.  In 2016, Governor Brown vetoed A.B. 2493 by 
then-State Assemblymember Atkins, arguing that the 
State could not afford the additional cost to treat CAL 
FIRE firefighters equally to other State and local firefight-
ers.  In 2021, Governor Newsom vetoed A.B. 872, assert-
ing that this benefit should be negotiated through the 
collective bargaining process.  Gary Messing and Lina 
Balciunas Cockrell, along with Tim Edwards, worked 
closely with Aaron Read and Terry McHale moving the 
bill to the Governor’s desk without a single “no” vote. 

Around the State 
LEGISLATURE ADDS TO PROTECTIONS FOR PUBLIC 
SECTOR EMPLOYEE UNIONS 
By David Kruckenberg 

At the end of the 2021 legislative year, the Legislature 
passed two important bills that added new protections 
for public sector employee unions.  The first, S.B. 270 by 

State Senator Durazo, represents a radical change for 
California’s collective bargaining statutes.  These statutes 
are generally not enforced through penalties but 
through “make whole” relief as determined by the Public 
Employment Relations Board (“PERB”).  With S.B. 270, the 
Legislature gave real teeth to the Public Employee Com-
munication Chapter (“PECC”), which requires public em-
ployers to provide employee contact information to un-
ions that have been certified as the exclusive bargaining 
unit representative.   

S.B. 270 creates a minimum standard for employers, 
making it easier for unions to enforce their right to em-
ployee contact information.  If an employer either does 
not fix a violation or commits more than three (3) viola-
tions in a 12-month time span, the affected union can file 
an unfair labor practice charge with PERB.  If PERB rules 
that an employer violated the PECC, S.B. 270 provides 
that PERB “shall” determine the size of the penalty, up to 
$10,000.  It also shifts the cost of litigation onto employ-
ers who violate the PECC.  If a union successfully prose-
cutes an unfair labor practice charge against an employ-
er for violating the PECC, they will be entitled to their 
attorney fees and costs.  This would include the union’s 
attorney fees and costs to prepare for and conduct a 
formal evidentiary hearing on the unfair labor practice 
charge, all the way to final resolution before PERB (un-
less the union was appealing the PERB General Counsel’s 
dismissal of the charge). 

While its scope is limited to enforcing an employer’s obli-
gations under the PECC, S.B. 270 creates the strictest set 
of incentives yet for an employer to comply with a un-
ion’s collective bargaining rights.  Employee organiza-
tions at cities, counties, school districts, fire districts, and 
other public agencies have been empowered with effec-
tive tools to obtain employee contact information. 

The second bill that provides a new protection to unions 
is A.B. 237 by State Assemblymember Gray, which cre-
ates the Public Employee Health Protection Act 
(“PEHPA”).  A.B. 237 and the PEHPA protect public sector 
employees who are engaged in a duly authorized strike 
from losing their employer-provided healthcare and oth-
er medical coverage.  The PEHPA applies to any public 
employer that offers healthcare or other medical cover-
age for non-occupational injuries or illness to its employ-
ees (i.e., anything beyond workers’ compensation cover-
age).  It applies only to strikes that are authorized by the 
union’s membership, by the central labor council, or by a 
group of unrepresented employees. 

Under the PEHPA, it is an unfair labor practice for an 
employer to fail to maintain (or pay for) continued 
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healthcare or other medical coverage for an enrolled 
employee or their enrolled dependents for the duration 
of the employee’s participation in the authorized strike.  
The employee’s healthcare or other medical coverage 
must remain at the same level and under the same con-
ditions that it would have been if the employee had con-
tinued to work in her position for the duration of the 
strike.  If the employee is normally required to pay con-
tributions to this coverage, then the employer must con-
tinue to collect and remit the employee’s contributions 
to the healthcare plan.  The employer cannot maintain a 
policy that indicates it can take any action that would 
violate the PEHPA. 

If an employer violates the PEHPA, then PERB has the 
authority to order the employer to pay an employee for 
any medical care premiums, contributions, or out-of-
pocket expenses incurred due to the employer’s discon-
tinuation of coverage during the strike.  PERB can also go 
beyond this to order any other “equitable adjustments 
necessary and proper under the circumstances to en-
sure that the employee and their dependents are made 
whole.” 

A.B. 237 and the PEHPA strip public sector employers of 
one of their most effective tools against striking employ-
ees—the ability to cut off their healthcare coverage.  
Now, unions and employees with the financial means to 
continue paying any required contributions will be able 
to strike without fear of striking employees and their 
family members losing healthcare coverage.  This is a 
significant step toward leveling the playing field between 
unions and their public sector employers who tradition-
ally control employees’ access to healthcare. 

LEGISLATURE PASSES ANOTHER PACKAGE OF PO-
LICING REFORM BILLS 
By Scott Thorne and David Kruckenberg 

Continuing their momentum from the previous legisla-
tive session, the Legislature passed and the Governor 
approved another package of bills in 2021 in response to 
the public call for policing reform.  One of these new 
laws received a significant amount of public discussion 
and press coverage, but each of them deserves your at-
tention. 

With the enactment of S.B. 2 by State Senator Bradford, 
the Legislature followed up on its previous failed attempt 
to create a process for “decertifying” peace officers who 
have engaged in certain misconduct.  S.B. 2 requires law 
enforcement agencies to report to the Commission on 
Peace Officer Standards and Training (“POST”) any com-
plaint or allegation of “serious misconduct,” which is 

broadly defined.  A member of the public can also com-
plain directly to POST about an officer.  Two newly creat-
ed entities within POST will then investigate these com-
plaints and have the ability to recommend that the POST 
Commission suspend or revoke a peace officer’s certifi-
cate.  An officer whose POST certificate has been sus-
pended or revoked will be prohibited from working as a 
peace officer. 

Thankfully, the Legislature ultimately included multiple 
due process protections for peace officers in the S.B. 2 
decertification process.  For example, it is the POST 
Commission—not the two newly created entities—that 
has final decision-making power over whether to sus-
pend or revoke an officer’s certificate.  POST’s new inves-
tigators must prove the facts of their case by clear and 
convincing evidence.  The POST Commission also must 
reach a two-thirds (2/3) majority vote to suspend or re-
voke an officer’s certificate.  And officers are able to ap-
peal any suspension or revocation of their POST certifi-
cates to a formal evidentiary hearing before an adminis-
trative law judge (“ALJ”); the ALJ decision will also be sub-
ject to judicial review. 

S.B. 2 includes several other provisions, such as adding 
to the list of things that will disqualify a person from be-
ing employed as a peace officer, new background check 
requirements, and ending officers’ statutory immunity to 
some civil rights violation lawsuits.  If you have any ques-
tions about S.B. 2 or the new decertification process, 
please do not hesitate to contact our office. 

Another big ticket item was S.B. 16 by State Senator 
Skinner relating to peace officers’ confidential personnel 
records.  Senator Skinner’s previous bill, S.B. 1421 (2018), 
created broad exceptions to the so-called Pitchess stat-
utes (including Penal Code section 832.7) that put peace 
officers’ confidential personnel records out of reach of 
most California Public Records Act requests.  Pursuant to 
multiple court decisions, Senator Skinner’s previous bill 
also placed incredible burdens on law enforcement 
agencies to provide the public copies of these records, 
going back to the oldest records agencies possess. 

Now, S.B. 16 greatly expands public access to these rec-
ords.  It adds several categories to the list of confidential 
peace officer personnel records subject to disclosure.  
This includes but is not limited to records relating to an 
officer using excessive force, conducting an unlawful 
search, or engaging in unlawful discrimination.  Thankful-
ly, these new categories are limited to records of “sus-
tained findings” rather than all complaints, including un-
sustained and unfounded ones.  But S.B. 16 also clarifies 
that covered records are still subject to disclosure if the 
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peace officer resigns employment prior to conclusion of 
the administrative or criminal investigation.  And it cre-
ates a new crime for a peace officer failing to self-report 
to their employer any use of force.  Also, it overrides the 
attorney-client privilege relating to any facts obtained 
during an attorney’s investigation into potential officer 
misconduct subject to disclosure.  This prevents employ-
ers from using attorneys to conduct administrative in-
vestigations and thereby keep the findings confidential. 

Additionally, the Legislature passed a handful of lesser-
known bills that deserve mention here.   

A.B. 26 by State Assemblymember Holden expands upon 
laws passed in 2019 that require law enforcement agen-
cies to have use of force policies.  Existing law requires 
policies to include provisions on officers using de-
escalation techniques, and on reporting and interceding 
to stop excessive use of force.  A.B. 26 adds, among oth-
er things, that use of force policies must require an of-
ficer to “immediately” report instances of potential ex-
cessive force.  Policies must also provide that an officer 
who, despite receiving training, violates the duty to inter-
cede will be disciplined “up to and including in the same 
manner as the officer that committed the excessive 
force.” 

A.B. 57 by State Assemblymember Gabriel adds new 
training requirements for peace officers.  In addition to 
completing a course on identifying and investigating hate 
crimes to obtain a Basic POST Certificate, officers will 
now need to complete such a course every six (6) years. 

A.B. 1475 by State Assemblymember Low generally pro-
hibits a law enforcement agency from sharing, on social 
media, booking photos of an individual arrested on sus-
picion of committing a “nonviolent crime,” as defined.  
A.B. 1475 only allows these booking photos to be shared 
on social media when the suspect is a fugitive or immi-
nent threat, when a court orders it, or when there are 
other “exigent circumstances” that necessitate it. 

Finally, A.B. 89 by State Assemblymember Jones-Sawyer 
raises the minimum age for peace officers.  Pursuant to 
A.B. 89, individuals who are not already employed as 
peace officers or enrolled in a Basic POST academy by 
December 31, 2021 must be at least 21 years old by the 
date they are appointed to a peace officer position.  But 
A.B. 89 grants exceptions for deputy sheriffs in custodial 
assignments pursuant to Penal Code section 830.1(c), as 
well as for California Department of Corrections and Re-
habilitation (“CDCR”) correctional officers and internal 
affairs investigators. 

A.B. 89 also requires the POST Commission to coordinate 
with the California State University (“CSU”) and the Chan-
cellor of the California Community Colleges to develop a 
“modern policing program.”  The Chancellor will submit a 
report to the Legislature by June 1, 2023 on a proposal 
for the modern policing program, which will include re-
quirements for peace officer candidates to complete col-
lege-level coursework or have equivalent experience in 
certain areas.  And within two (2) years after the Chancel-
lor submits this report, peace officer candidates will be 
required to complete the modern policing program and 
a 4-year bachelor’s degree to be eligible to work as a 
peace officer. 

Associations representing officers should keep in mind 
that any change in departmental policies prompted by 
these new laws may trigger a duty to bargain, at very 
least on the impacts these policy changes will have.  Just 
as peace officer associations have been vigilant in advo-
cating for officers before the Legislature, associations 
should be aware of and utilize their bargaining rights to 
advocate for officers with their employers.  If you have 
any questions about these new laws or about associa-
tions’ right to bargain, please do not hesitate to contact 
our office. 

CONFLICTING COURT RULINGS EMERGE ON PEACE 
OFFICER RIGHTS IN SUBSEQUENT INTERROGA-
TIONS  
By Scott Thorne and David Kruckenberg 

Peace officers in California who are familiar with their 
legal rights know that the Public Safety Officers Proce-
dural Bill of Rights Act (“POBR”) provides them certain 
protections when they are being interrogated about 
something that could lead to discipline.  In addition to 
the right to representation and the right to take reason-
able breaks during an interrogation, Government Code 
section 3303 of the POBR includes protections for when 
peace officers are interrogated multiple times.  However, 
a recent court decision has created uncertainty about 
what exact protections a peace officer is entitled to when 
called in for re-interrogation about the same matter. 

Since 2017, peace officers have had solid footing to de-
mand that, before they are interrogated again about the 
same matter, they must be provided not only a recording 
of the prior interrogation(s), but also copies of any com-
plaints or reports made by investigators.  This is because 
the Fourth District Court of Appeal based in Southern 
California ruled in Santa Ana Police Officers Association v. 
City of Santa Ana (2017) 13 Cal.App.5th 317 that Govern-
ment Code section 3303(g) requires this.  
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In the Santa Ana case, the Fourth District noted that Sec-
tion 3303(g) expressly requires that the officer be pro-
vided a copy of any recording of the prior interrogation 
before being interrogated again.  And the Fourth District 
concluded that, because an officer’s discovery rights to 
complaints and reports is coextensive with discovery 
rights to recordings, the officer should receive copies of 
complaints and reports before being interrogated again.  
As a result, officers have routinely demanded copies of 
investigator notes and recordings or transcripts of wit-
ness interviews before any subsequent interrogation. 

However, in April 2021, the First District Court of Appeal 
based in San Francisco rejected the reasoning of the San-
ta Ana case.  In Oakland Police Officers' Association v. City 
of Oakland (2021) 63 Cal.App.5th 503, the First District 
ruled that Section 3303(g) allows investigators to with-
hold any complaints and reports deemed confidential.  It 
noted that the only thing Section 3303(g) expressly re-
quires to be provided to an officer before a subsequent 
interrogation is a recording of the prior interrogation.  
And it noted that the sentence in which Section 3303(g) 
mentions complaints and reports contains an exception 
for “those which are deemed by the investigating agency 
to be confidential.” 

The First District ruled that an investigating agency may 
deem materials confidential if they fit into qualified legal 
categories, or if disclosure would otherwise interfere 
with an ongoing investigation.  Therefore, investigators 
may potentially withhold everything from the officer be-
ing re-interrogated except for a recording of the prior 
interrogation.  But, if the investigating agency deter-
mines that any complaints or reports (including investi-
gator notes and recordings of witness interviews) are not 
confidential, then these must be provided to the officer. 

Because the Santa Ana decision was issued by the Fourth 
District and the Oakland decision was issued by the First 
District, there is now a clear conflict of authority on this 
issue.  These conflicting court decisions have only pro-
vided fodder to the flames of disputes between officers’ 
POBR representatives and investigators in internal affairs 
(“IA”) or at outside police oversight bodies.  And the 
stakes continue to get higher, as the potential for re-
interrogation increases with the multiplication of police 
oversight bodies and their growing activity. 

An officer facing re-interrogation about the same mat-
ter—whether by IA investigators or a police oversight 
body—faces the risk of being unfairly accused of dishon-
esty if her testimony differs in any way from the testi-
mony she gave during her prior interrogation.  The Legis-
lature provided an officer some measure of protection 

by including in the POBR the right to materials before 
being re-interrogated.  At a minimum, this should in-
clude a recording of the prior interrogation.  Thankfully, 
the decision in the Oakland case leaves this intact.  But 
the Santa Ana decision provides greater protection by 
ensuring the officer also has the opportunity to review 
investigator notes and recordings of witness interviews 
before re-interrogation. 

Due to this conflict in authority, trial courts will be forced 
to decide whether to follow the ruling in the Oakland 
case, to follow the previous ruling in the Santa Ana case, 
or to adopt another approach.  As a result, officers facing 
re-interrogation cannot confidently rely on trial courts to 
enforce their POBR right to anything but a recording of 
their prior interrogation and other non-confidential ma-
terials. 

Unfortunately, the California Supreme Court has not 
shown any interest in resolving this issue on a statewide 
basis.  In both the Santa Ana case and the Oakland case, 
the Supreme Court denied petitioners’ request for it to 
review the decisions.  Thus, officers are left with uncer-
tainty about how this will ultimately resolve. 

However, the procedure a law enforcement agency or 
police oversight body follows with regard to re-
interrogation of peace officers is still open for discussion.  
Changes to employer policies and practices may be sub-
ject to bargaining with peace officer associations.  And 
disciplinary procedures—including officer rights in pre-
disciplinary investigations—can be negotiated as part of 
an MOU.  So, associations should be vigilant to utilize 
and enforce their collective bargaining rights as this is-
sue continues to develop. 

Across the Country 
RELIGIOUS EXEMPTIONS TO EMPLOYER MANDA-
TORY VACCINATION PROGRAMS 
By Gary M. Messing and James W. Henderson, Jr. 

A Way To Avoid Vaccination Or A Trap For The Unwary? 

Unfortunately, the COVID-19 pandemic is not going away 
anytime soon and the appearance of variants of the virus 
have resulted in a resurgence of the disease in the U.S. 
and around the world.  Voluntary vaccination has proven 
inadequate to stem the tide of COVID-19, forcing gov-
ernments and employers to consider other methods for 
increasing the ranks of the vaccinated.  For example, Del-
ta Airlines has implemented a $200 monthly surcharge 
for health insurance of all employees who are unvac-
cinated.  Many public and private employers (Cisco Sys-
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tems, Eli Lilly, Google, IBM, United Airlines, New York City 
Public Schools) are requiring all workplace employees to 
be vaccinated against COVID-19, and the list is growing. 

On August 16, 2021, PORAC sent a memo to its members 
regarding the legal issues pertaining to mandatory vac-
cination programs implemented by public sector em-
ployers.  That memo (“LDF MEMO”) was approved by 
numerous outside panel attorney firms of the Legal De-
fense Fund.  If you have not already reviewed the LDF 
Memo, you should do so before reading this article.   

As indicated in that memo, one possible exemption to an 
employer mandated vaccination program can occur 
when an individual’s opposition to receiving the vaccine 
is the result of a “sincerely held religious belief.”  This 
article will discuss the process for asserting, determining, 
and accommodating a religious belief exemption with 
respect to a mandatory vaccination program instituted 
by a governmental entity (state, county, city, and district) 
in its capacity as employer.    

Freedom of religion is protected by both the U.S. and 
California Constitutions. (U.S. Constitution, First Amend-
ment; California Constitution, Article 1, Section 4).  In ad-
dition, religious beliefs are also protected in the em-
ployment setting by provisions of Title VII of the Civil 
Rights Act of 1964 (42 U.S.C. §§ 2000e-2(a)(1), 2000e(j)) 
and the California Fair Employment and Housing Act 
(Government Code § 12940(a)-(d), (l)).  If a religious belief 
is affected by an employer’s policy or practice, the em-
ployer is required to offer a “reasonable accommoda-
tion” if that can be done without “undue hardship.” 

How Is A Claim For Religious Exemption Made? 

The employer is not required to assume that a religious 
exemption applies.  The employee will need to advise the 
employer of his or her religious objection to vaccination.  
The employer will likely provide a procedure for request-
ing an exemption.  However, if it does not, the employee 
should submit a request in writing, signed, and dated to 
his or her supervisor and/or the Human Resources Of-
fice.  The employee should keep a copy as well. 

How Does The Employer Determine The Validity Of The 
Requested Exemption? 

As mentioned above, a religious exemption must be 
based on a “sincerely held religious belief.”  To support a 
religious exemption claim, the belief must satisfy two 
standards: 1) it must be “religious” and 2) it must be “sin-
cerely held.”  With respect to the first factor, a religious 
belief can be shown if the individual is a member of a 
formal religion that includes that belief as one of its ten-

ets.  There are only a very few religions that are opposed 
on religious grounds to vaccination (e.g., Christian Sci-
ence, Dutch Reformed Congregations) and in fact, most 
of the major religions encourage their members to ob-
tain the COVID-19 vaccine.  However, the fact that the 
religion to which an individual belongs is neutral or even 
supportive of vaccination of its members is not neces-
sarily determinative of whether the individual’s opposi-
tion to vaccination is religiously based.  

California and several other jurisdictions have utilized a 
three part test to determine whether a belief pertains to 
a religion, which was set forth in Africa v. Commonwealth 
of Pennsylvania, 662 F.2d 1025, 1032 (3rd Cir. 1981):  
“First a religion addresses fundamental and ultimate 
questions having to do with deep and imponderable 
matters.  Second, a religion is comprehensive in nature; 
it consists of a belief-system as opposed to an isolated 
teaching.  Third, a religion can often be recognized by the 
presence of certain formal and external signs.”  (See also, 
Friedman v. Southern California Permanente Medical 
Group, 102 Cal.App.4th 39 (2002) (California Court of Ap-
peal adopts the Africa test.) 

However, an individual does not even have to be affiliat-
ed with a religious group in order to claim a religious 
belief or for that matter even espouse a belief in God.  A 
belief is “religious” if it is a sincere and meaningful belief 
that “occupies a place in the life of its possessor parallel 
to that filled by… God.”  (United States v. Seeger, 380 U.S. 
163, 166 (1965).)  Thus, moral or ethical beliefs about 
what is right and wrong held by the individual, with the 
strength of traditional religious beliefs, can themselves 
be religious beliefs.  It must be noted, however, that so-
cial, political or economic philosophies, or mere personal 
preferences that are strongly held but do not relate to 
life, purpose or death, are not typically regarded as reli-
gious beliefs.  (Fallon v. Mercy Catholic Medical Center of 
Southeast Pennsylvania, 877 F.3d 487, 492 (3rd Cir. 2017). 
See also, Brown v. Smith, 24 Cal.App.5th 1135, 1144 (“A 
belief that is ‘philosophical and personal rather than reli-
gious. . . does not rise to the demands of the Religion 
Clauses [of the U.S. Constitution]’”).) 

Determining whether a belief is sincerely held is largely a 
matter of credibility.  While “a sincere religious believer 
doesn’t forfeit his religious rights merely because he is 
not scrupulous in his observance” (Grayson v. Schuyler, 
666 F.3d 450, 454-5 (7th Cir. 2012)), “[e]vidence tending 
to show that an employee acted in a manner incon-
sistent with his professed religious belief is, of course, 
relevant to the [employer’s] evaluation of sincerity.” 
(Brackets added.) (EEOC v. Union Independiente De La Au-
toriadad De Acueductos, 279 F.3d 49, 57 (1st Cir. 2002).)  
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Thus, factors that might undermine an employee’s credi-
bility include such things as 1) whether the employee has 
behaved in a manner markedly inconsistent with his or 
her professed belief; 2) whether the religious belief in-
volves a particularly desirable benefit that is likely to be 
sought for secular reasons; 3) whether the timing of the 
request renders it suspect (e.g., it follows an earlier re-
quest by the employee for the same benefit made for 
secular reasons); and 4) whether the employer otherwise 
has reason to believe the benefit is not sought for reli-
gious reasons.  (EEOC Compliance Manual on Religious 
Discrimination, Section 12: Religious Discrimination 
(2021) 12-I (A) (2).)  In addition, a history of having previ-
ously undergone other vaccinations (at least as an adult) 
could adversely affect the sincerity determination by the 
employer. 

The employee should carefully consider whether his or 
her opposition to vaccination is based on a “sincerely 
held religious belief.”  An employee seeking a religious 
exemption based on a belief that is not part of a recog-
nized religion should expect that such claim will be close-
ly scrutinized by the employer, and if the employer were 
to determine that this belief is not religious it (or such a 
determination) could have adverse consequences well in 
excess of ultimately being required to submit to vaccina-
tion.  Previous comments made to coworkers or supervi-
sors that indicate that the employee’s opposition is other 
than religious (i.e., that the vaccine doesn’t work, that it is 
harmful, that the government doesn’t have the right to 
require vaccination, etc.) can be used by the employer to 
deny the exemption.  Furthermore, the evidence refuting 
the religious basis might even be sufficient to support an 
allegation that the employee was dishonest in claiming a 
religious exemption in the first place, which could result 
in discipline, including termination.  So careful thought 
should be given to information that both supports and 
refutes a religious belief claim. 

What Happens If The Request For Religious Exemption Is 
Approved? 

If the employer determines that a claim for exemption is 
based on a sincerely held religious belief, then the em-
ployer has a duty to determine if a reasonable accom-
modation of that belief (i.e., that vaccination is not re-
quired) exists.  A reasonable accommodation is one that 
does not impose an “undue hardship” on the employer.  
What are “reasonable accommodations” in mandatory 
vaccination situations?  The EEOC has indicated that they 
might include such things as requiring the wearing of a 
face mask, working at a social distance from coworkers 
or non-employees, working a modified shift, getting pe-
riodic COVID-19 tests, working remotely or accepting a 
reassignment.  (See EEOC, What You Should Know About 

COVID-19 and the ADA, the Rehabilitation Act, and Other 
EEO Laws, Technical Assistance Questions and Answers, Up-
dated on May 28, 2021, Question K.2.) 

If there are multiple reasonable accommodations availa-
ble, the employer gets to choose which one to use.  
However, reasonable accommodations are not “one size 
fits all” situations, and whether there are any adjust-
ments that will satisfy the health and safety concerns of 
the employer regarding unvaccinated employees re-
mains to be seen.  If the employer determines that there 
is no acceptable alternative, the employee may be faced 
with submitting to vaccination or finding a new job. 

Horvath v City of Leander, 946 F.3d 787 (5th Cir. 2020) is 
illustrative of the reasonable accommodation process.   
In that case, the City of Leander, Texas instituted a man-
datory vaccination process (note: it was a TDAP vaccina-
tion for tetanus, diphtheria and pertussis) for certain of 
its employees, including Mr. Horvath, who at the time 
was employed in the fire department as a driver/pump 
operator.  Horvath requested a religious exemption from 
vaccination, which was accepted by the city.  The city 
then offered him two alternative accommodations:  1) he 
could be reassigned to the position of code enforcement 
officer, a position which offered the same pay and bene-
fits but did not require vaccination (and the city would 
cover the cost of his training for that position), or 2) he 
could remain in his current position if he agreed to wear 
personal protective equipment, including a respirator, at 
all times while on duty, submit to testing for possible 
diseases when his health condition justified and keep a 
log of his temperature.  Horvath declined the code en-
forcement job and suggested an alternative accommo-
dation for keeping his current job that would have lim-
ited the situations in which he was required to wear the 
respirator.  The fire chief refused to renegotiate and 
when the deadline for choosing one of the city’s accom-
modations or getting vaccinated passed, Horvath was 
terminated for insubordination. 

The U.S. Court of Appeals for the Fifth District held in 
favor of the employer, noting that the code inspector 
position constituted a reasonable accommodation (in-
terestingly, the court took no position regarding the ac-
commodation that involved wearing the respirator).  The 
Court of Appeals also held that the city was not required 
to accept Horvath’s alternative accommodation proposal 
and that his firing was not the result of his asserting a 
religious objection to vaccination, but rather his refusal 
to obey a direct order by failing to select an accommoda-
tion. 

The lesson from the Horvath decision is that a determi-
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nation that the employee has a sincerely held religious 
belief does not entitle the employee to a menu of vari-
ous accommodations.  If there are multiple accommoda-
tions, the employee has no right to choose the one that 
works best for him or her.  Furthermore, the refusal to 
accept a reasonable accommodation, chosen by the em-
ployer, can be grounds for termination.  

Finally, there is no guarantee that there will even be one 
reasonable accommodation available that does not im-
pose “undue hardship” on the employer.  An employer 
does not have to provide a reasonable accommodation 
that would cause an undue hardship to the employer.  
An undue hardship must be based on a showing that a 
specific reasonable accommodation would cause signifi-
cant difficulty or expense.  (California Government Code 
section 12926(u).) 

Summary 

In summary, an exemption for religious beliefs is availa-
ble in situations involving employer mandated vaccina-
tion programs.  But this is a narrow exemption and an 
individual should do a lot of “soul-searching” before de-
ciding to request one. 

[Originally published in PORAC Law Enforcement News, Oc-
tober 2021] 

PUBLIC SECTOR UNIONS SAW STRING OF COURT 
VICTORIES IN 2021 
By David Kruckenberg 

Unions representing public sector employees should be 
encouraged by a string of victories in the courts in 2021.  
First, as part of the ongoing attack by national anti-union 
organizations, Jade Thompson, a high school teacher, 
sued the Marietta Education Association, the teachers 
union recognized as the exclusive representative of em-
ployees in her bargaining unit.  Thompson argued that 
the union’s exclusive representation of her and other 
employees who are not union members violated their 
First Amendment rights to freedom of speech and asso-
ciation.  But exclusive representation ensures that em-
ployers cannot negotiate with non-union-member em-
ployees to provide them different benefits than other 
employees in the same bargaining unit. 

A federal district court in Ohio dismissed Thompson’s 
lawsuit on grounds that U.S. Supreme Court precedent 
affirmed unions’ ability to be the exclusive representa-
tives of public sector employees.  Thompson took her 
case to the Sixth Circuit Court of Appeals, but in Thomp-
son v. Marietta Education Association, 972 F.3d 809 (6th 

Cir. 2020), the appellate court upheld the district court 
ruling in the union’s favor.  The Sixth Circuit found that 
although the Supreme Court had overruled some of its 
precedent in Janus v. AFSCME, 138 S.Ct. 2448 (2018), it left 
intact Minnesota State Board for Community Colleges v. 
Knight, 465 U.S. 271 (1984).  And in the Knight decision, 
the Supreme Court had held that a union’s exclusive rep-
resentation of non-union-member employees in the col-
lective bargaining process did not violate their First 
Amendment rights. 

Thompson then asked the Supreme Court to hear her 
case.  Given the Supreme Court’s recent gutting of public 
sector unions’ ability to collect fair share fees from non-
union-member employees in the Janus decision, unions 
had reason to fear what the Supreme Court might do.  
However, the Supreme Court passed on the opportunity 
to extend its ruling in Janus to the issue of exclusive rep-
resentation (at least for now).  On June 7, 2021, the Su-
preme Court denied Thompson’s petition for certiorari.  
(Thompson, 141 S.Ct. 2721.)  Unions across the country 
breathed a sigh of relief. 

Additionally, throughout 2021, state appellate courts re-
peatedly affirmed decisions by the California Public Em-
ployment Relations Board (“PERB”) protecting union 
rights.  For example, in Snider v. City of South Pasadena 
(2020) PERB Decision No. 2692-M and Regents of the Uni-
versity of California (2020) PERB Decision No. 2704-H, 
PERB ruled that a city and a UC campus each engaged in 
unfair labor practices by terminating employees because 
of their engagement in protected concerted activity.  
Both of the affected employers filed lawsuits challenging 
these decisions.  But in City of South Pasadena v. PERB 
(Snider) (2d Dist. Ct. App., Feb. 26, 2021, B304596) [un-
published] and Regents of the University of California v. 
PERB (2d Dist. Ct. App., Aug. 18, 2021, B305934) [un-
published], the appellate court upheld both of PERB’s 
decisions.  As a result, the employers were ordered to 
reinstate the terminated employees. 

For another example, in Department of Corrections and 
Rehabilitation (2018) PERB Decision No. 2598-S, PERB 
ruled that CDCR violated the Dills Act by denying a cor-
rectional officer union representation during a strip 
search conducted as part of a criminal investigation.  
CDCR filed a lawsuit challenging the decision.  But in De-
partment of Corrections and Rehabilitation v. PERB (3d Dist. 
Ct. App., Oct. 4, 2021, C088562) [unpublished], the appel-
late court upheld PERB’s finding that CDCR violated the 
Dills Act.  The appellate court agreed with PERB that a 
law enforcement agency employer cannot ignore a un-
ion’s right to represent employees just because an inves-
tigation is criminal, not administrative, in nature.  The 
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employer’s threat of discipline if the employee refuses to 
cooperate with the investigation triggers her right to un-
ion representation. 

Also, in County of Kern & Kern County Hospital Authority 
(2019) PERB Decision No. 2659-M, City of Glendale (2020) 
PERB Decision No. 2694-M, and Region 2 Court Interpreter 
Employment Relations Committee & California Superior 
Courts of Region 2 (2020) PERB Decision No. 2701-I, PERB 
ruled that state and local government employers violat-
ed unions’ rights to negotiate.  In County of Kern, PERB 
ruled that the employers unilaterally contracted with an 
outside company to provide services that had historically 
been performed by union employees.  In City of Glendale, 
PERB ruled that the employer engaged in bad faith bar-
gaining tactics that prevented the parties from reaching 
a legitimate impasse in contract negotiations.  And in 
Region 2, PERB ruled that the state judicial branch em-
ployers refused to bargain the impacts of changes to 
employee pension benefits and unilaterally implemented 
these changes before completing the meet and confer 
process. 

The affected employers in each of these cases filed law-
suits challenging PERB’s decisions.  But in County of Kern 
v. PERB (5th Dist. Ct. App., Sept. 21, 2021, F079908) [un-
published], City of Glendale v. PERB (2d Dist. Ct. App., June 
23, 2021, B304702) [unpublished], and Region 2 Court 
Interpreter Employment Relations Committee v. PERB (1st 
Dist. Ct. App., Oct. 21, 2021, A159985) [unpublished], the 
appellate courts upheld PERB’s decisions.  While they did 
not agree with PERB on every point, the appellate courts 
affirmed its determinations that the employers engaged 
in unfair labor practices that justified PERB providing the 
unions relief. 

Finally, in Oroville Union High School District (2019) PERB 
Decision No. 2627, PERB ruled that union representa-
tives’ right to use a reasonable amount of paid time to 
participate in negotiations with the employer includes 
time to prepare for negotiations.  Separately, PERB 
found that the employer made a unilateral change in 
policy when it required two union representatives to 
take deductions from their accrued leave balances to 
attend the preparation meeting in dispute.  As part of its 
remedy, PERB ordered the employer to make all union 
representatives whole for any monetary losses they in-
curred due to the employer’s unfair labor practices. 

The school employer filed a lawsuit challenging PERB’s 
decision.  In Oroville Union High School District v. PERB (3d 
Dist. Ct. App., Aug. 20, 2021, C089108) [unpublished], the 
appellate court partially affirmed PERB’s decision.  The 
appellate court disagreed with PERB on whether the em-

ployer made a unilateral change in policy.  However, in 
an important recognition of union rights, the appellate 
court upheld PERB’s ruling that union representatives 
are entitled to a reasonable amount of paid time to pre-
pare for negotiations, not only to attend negotiation ses-
sions.  This is significant because some employers at-
tempt to handicap union negotiators by requiring them 
to prepare for negotiation sessions during unpaid time, 
or to use their accrued leave balances.  In contrast, em-
ployer negotiators are able to prepare during work time.  
Thus, many unions are at a material disadvantage when 
their negotiators cannot afford to spend a lot of their 
personal time preparing, or to use their leave balances 
to prepare during normal work hours.  Now, PERB and 
the Third District Court of Appeal have made it clear that 
union representatives must be allowed a reasonable 
amount of paid time both to attend negotiation sessions 
and to prepare for them. 

Following the appellate court ruling, PERB issued another 
decision in the case to implement the court’s ruling and 
to modify its remedial order accordingly.  In Oroville Un-
ion High School District (2021), PERB Decision No. 2627a, 
PERB ruled that, notwithstanding the appellate court’s 
partial reversal of its prior decision, the school employer 
still had to make affected employees whole for their 
monetary losses.  Because the employer violated union 
representatives’ right to a reasonable amount of paid 
time to prepare for negotiations, the employer must re-
store any deductions it made from their leave balances. 

While all of these appellate court decisions were un-
published, and so cannot be cited as binding legal prec-
edent, they represent important rulings in favor of public 
sector union rights.  It is noteworthy that despite the un-
usually high number of legal challenges to PERB deci-
sions recently, in 2021 the appellate courts consistently 
affirmed PERB’s rulings.  And this occurred not just in 
one particular court of appeal; it was across the entire 
state.  Coupled with the U.S. Supreme Court’s decision in 
Thompson not to upset its precedent recognizing unions’ 
ability to be the exclusive representative of public sector 
employees, 2021 was a good year for unions in the 
courts. 

U.S. SUPREME COURT OVERTURNS FORMER POLICE 
OFFICERS’ CONVICTION FOR MISUSE OF COMPUT-
ERIZED LAW ENFORCEMENT RECORDS 
By Gary M. Messing, Matthew Taylor 

The U.S. Department of Justice (“DOJ”) has broadly inter-
preted federal criminal statutes regarding misuse of digi-
tal information.  The result is an aggressive posture that, 
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taken to its extreme, could criminalize even mundane 
computer use occurring daily in workplaces across the 
country.  Imagine Police Officer “Smith” gets a call from 
his sister telling him that her friends want to set her up 
with a blind date.  She is excited to meet someone new, 
but apprehensive about letting a stranger into her life.  
She then asks him as a favor to run the man’s name to 
see if he has a criminal history.  Being a caring older 
brother, Smith agrees and runs the man’s name through 
a law enforcement database accessible on his work 
computer.  Based on the DOJ’s broad interpretation of 
the Computer Fraud and Abuse Act (“CFAA”), this act 
would make Smith a criminal under federal law.  

While law enforcement agencies have rules prohibiting 
personal use of these types of databases based on legit-
imate reasons to avoid abuse—rules that could land our 
hypothetical Officer Smith in hot water, administrative-
ly—it would be absurd to punish this innocuous behav-
ior criminally.  A majority of the justices on the U.S. Su-
preme Court apparently agreed with this viewpoint and 
rejected the DOJ’s expansive interpretation of the CFAA 
in its June 3, 2021 decision entitled Van Buren v. United 
States, 141 S. Ct. 1648 (2021). 

As labor lawyers, we often see cases where peace offic-
ers and other public sector employees are punished for 
misuse of electronic information stored at work.  The 
resolution of these cases at the administrative level may 
be compromised by the parties’ concerns over potential 
criminal prosecution.  Accordingly, the Supreme Court’s 
decision in Van Buren, limiting the reach of the CFAA, may 
help facilitate a better outcome for employees by taking 
criminal charges off the table and allowing their cases to 
be handled exclusively pursuant to workplace rules and/ 
or collective bargaining agreements.  Moreover, this 
change may mitigate the tendency of some employers to 
enhance disciplinary sanctions by characterizing the em-
ployees’ conduct as criminal.  

In the Van Buren case, Nathan Van Buren, who was a po-
lice sergeant in Cummings, Georgia, sought a personal 
loan from a friend named Andrew Albo.  His faith in Albo 
was misplaced, however, as Albo secretly recorded the 
request and took it to the local sheriff’s office to com-
plain that Van Buren sought to “shake him down” for 
cash.  The sheriff’s investigation was referred to the FBI, 
which devised an operation to catch Van Buren breaking 
the law.  The plan was for Albo to ask Van Buren to verify 
whether a woman whom Albo had met at a local strip 
club was not in fact an undercover officer.  He would give 
Van Buren a license plate number purportedly belonging 
to the woman so he could search the state law enforce-
ment computer database.  Albo, in return, would pay 

Van Buren approximately $5,000.   

The plan worked. Van Buren ran the plate and collected 
the money.  In doing so, Van Buren violated his depart-
ment’s rules.  Even though he had permission to access 
the law enforcement database, he was forbidden from 
using any of its information for non-law-enforcement 
purposes. He was arrested and charged with a felony 
violation of the CFAA, which subjects to criminal liability 
anyone who “intentionally accesses a computer without 
authorization or exceeds authorized access.”  (Emphasis 
added.)  18 U.S.C. § 1030(a)(2).  The term “exceeds au-
thorized access” is defined within the statute as “to ac-
cess a computer with authorization and to use such ac-
cess to obtain or alter information in the computer that 
the accesser is not entitled so to obtain or alter.” 18 
U.S.C. § 1030(e)(6).  Van Buren was later convicted and 
sentenced to an 18-month prison term.  

Van Buren appealed his conviction.  He argued that the 
“exceeds authorized access” clause of the CFAA “applies 
only to those who obtain information to which their 
computer access does not extend, not to those who 
misuse access that they otherwise have.” Van Buren, su-
pra, 141 S. Ct. at 1653.  The government, on the other 
hand, argued that “exceeds authorized access” goes be-
yond the issue of whether someone is authorized or not 
authorized to access a computer or database.  It also 
includes the scenario where an individual, despite having 
permission to access the information stored in a device 
or database, uses that information in a way that he or 
she is not authorized to do so.  The Eleventh Circuit 
Court of Appeals ruled in favor of the government up-
holding Van Buren’s conviction.  He subsequently ap-
pealed his case to the U.S. Supreme Court, which grant-
ed certiorari. 

In a 6-to-3 decision written by Justice Amy Cony Barrett, 
the Court ruled in Van Buren’s favor finding that a per-
son who has authorized access to an electronic device or 
database is not subject to criminal liability for improperly 
using information stored there.  Rather, the CFAA crimi-
nalizes conduct in which such a person accesses infor-
mation that is “off-limits,” i.e. beyond his or her author-
ized access. As Justice Barrett put it:  

[I]f a person has access to information stored in 
a computer—e.g., in “Folder Y,” from which the 
person could permissibly pull information—then 
he does not violate the CFAA by obtaining such 
information, regardless of whether he pulled the 
information for a prohibited purpose. But if the 
information is instead located in prohibited 

Messing Adam & Jasmine LLP | 7 August 2018 | VOL. 31 NO. 1

THE LABOR BEAT

FEBRUARY 2022 | VOL. 35 NO. 1 Messing Adam & Jasmine LLP | 13

http://majlabor.com/wp-content/uploads/2022/02/Van-Buren-v-United-States.pdf
http://majlabor.com/wp-content/uploads/2022/02/Van-Buren-v-United-States.pdf


THE LABOR BEAT 

14 | Messing Adam & Jamine LLP February 2022 | VOL. 35 NO. 1 
 

“Folder X,” to which the person lacks access, he 
violates the CFAA by obtaining such information. 

Id. at 1654 – 1655. 

The Court arrived at its decision primarily based on its 
interpretation of the text and structure of the CFAA and 
out of its concern that “the Government’s interpretation 
of the statute would attach criminal penalties to a 
breathtaking amount of commonplace computer activi-
ty.”  Van Buren, supra, 141 S. Ct. at 1661.  As Justice Gor-
such emphasized, the CFAA under the government’s in-
terpretation would “perhaps mak[e] a federal criminal of 
us all.”  Transcript of Oral Argument, available at 
https://www.oyez.org/cases/2020/19-783.  It would, for 
example, potentially criminalize the following conduct: 
an employee who sends a personal email from a work 
computer or a high school student who violates Face-
book’s terms of service by creating more than one user 
account for himself.   

These scenarios are similar to our made-up example of 
Officer Smith who helped his sister verify whether her 
date has a criminal past.  His behavior, though fictional, 
is relevant to what occurs in many law enforcement 
agencies across the country and what we have seen 
from our vantage point as labor lawyers who represent 
peace officers and other public sector employees.  Ac-
cording to a survey conducted by the Associated Press, 
sworn and non-sworn employees of state agencies and 
big-city police departments located throughout the coun-
try were fired, suspended or resigned more than 325 
times between 2013 and 2015 as a result of misusing 
work computers or electronic databases, while other 
employees received reprimands, counseling or lesser 
discipline in more than 250 instances for similar types of 
behavior.  Sadie Gurman, “Across US, police officers 
abuse confidential database,” ASSOCIATED PRESS, Sep-
tember 27, 2016, available at https://apnews.com/article 
/699236946e3140659fff8a2362e16f43.  

In light of the above, the Van Buren decision will play a 
critical part in ensuring that law enforcement employees 
are not prosecuted unfairly for misusing computerized 
records.  And, as mentioned previously, the decision may 
reduce the potential for criminal charges and thus facili-
tate the resolution of these issues at the administrative 
level.  Law enforcement agencies must protect their 
computerized records for a myriad of reasons, ranging 
from protecting public safety (by keeping private citizen’s 
personal information safe and secure) to maintaining the 
public’s trust.  However, criminal charges should only be 
brought against a law enforcement officer when justified.  
In the hypothetical case of Officer Smith, his actions 

should be deterred by workplace rules, but not punished 
criminally.  His actions are less egregious than the real 
Van Buren who had his CFAA conviction reversed but 
remains convicted for “honest services wire fraud” under 
18 U.S.C. Sections 1341 and 1346 for the same underly-
ing behavior.  

The Van Buren decision leaves certain questions unan-
swered.  The most obvious was stated by the Court, as it 
declined to address whether “exceeding authorized ac-
cess” refers only to “technological (or ‘code-based’) limi-
tations on access, or instead also looks to limits con-
tained in contracts or policies.”  Van Buren, supra, 141 S. 
Ct. 1648, n. 8.  This issue may be relevant for employees 
of police departments who may not be technologically 
barred from accessing workplace computers (in other 
words, they may not need a password to access a com-
puter) but are forbidden from doing so by agency rules.   

PORAC members* should also keep in mind that there 
are laws, other than the CFAA, that may establish crimi-
nal and civil liability for the improper use of information 
an individual is authorized to access.  As stated above, 
Van Buren was charged with a federal crime, “honest 
services wire fraud,” for the same conduct at issue in the 
case.  The federal Defend Trade Secrets Act (18 U.S.C. 
Chapter 90) also provides criminal and civil liability for 
theft of certain proprietary information.  Additionally, 
there are state laws that protect against identity theft, 
theft of proprietary information, and invasion of privacy, 
which would likely be applicable.  

[*Originally published in PORAC Law Enforcement News, 
December 2021] 
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